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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

THIRD APPELLATE DISTRICT

THE PEOPLE OF THE STATE OF CALIFORNIA,

Court of Appeal
Plaintiff and Respondent, No. C062694
V. Superior Court
No. 062444
AJAY KUMAR DEV, . <

Defendant and Appellant. )

)

INTRODUCTION

Ajay Dev and his, wife Peggy, adopted Sapna Deo, Ajay's distant
niece from Nepal, when she was 16 years old. She lied about her date of
birth to be adopted because, in the United States, a minor must be under the
age of 16 to be legally adopted. To comply with this requirement, she
altered school records in Nepal to create a date of birth which would make
her nine months younger. This false date of birth, indicating she was 15 at
the time of the adoption, was used on all of her immigration and adoption
paper work., Without the Dev adoption, Sapna would not be eligible for
American citizenship.

The purpose of the adoption was to bring Sapna to the United States
so she could support her biological family in Nepal by getting an cducation
and pursuing a career. The Devs, as host parents, promised Sapna's Nepali
family they would raise her with traditional Nepali values which included
protecting her purity until she married. However, as an 18 year old college

student living at home, Sapna wanted to date and have sex. Knowing this



was forbidden, Sapna engaged in sexual activity behind the Devs' backs
and, when asked about it, vehemently denied it (o the Devs and her Papa In
Nepal. She knew exposure of hér sexual activities would, in the cyes of the
Nepali community, bring shame to her Nepali family and the Devs
Therefore, Supna went to great lengths to cover-up her sexual exploits and
pregnancy scares,

Over a one year period, when Sapna was 18 and 19 years old, Sapna
had three pregnancy scarcs: one resulted in a natural miscarriage; onc was
terminated by taking an abostion pill; and one, reflected by a significantly
late period, either was not a pregnancy

The Devs exerted tremendous pressure on
her to maintain her purity. In this regard, they repeatedly expressed their
frustration to Sapna's Papa in Nepal via lengthy ¢-mails copied to Sapna. [n
thesc e-mails, they insinuated, sometimes subtly and sometimes ovceltly,
thal they might cut off financial assistance to Sapna's biological family i(
she did not shape-up and cmphasized their concern  that Sapna's
misbehavior, if exposed, would tarnish their reputation in the Nepal
community.

However, the more pressure the Devs put on Sapna, the more
rebellious she became until, one duy, she moved out of the Dev home wn
declared her freedom as an "American girl.” Sapna understood that no
"Nepali girl" would be allowed to move out of the house unlcss she was
marcied.  Although the Devs and Sapna desperately tricd to repair (he
relationship and find some kind of balanced middle ground, Sapna
ultimately ended the relationship on February 1, 2004 after Ajay e-mailed
her boyfriend, Will, to advisc him that, if he was going to date Sapna, he
had to respect Sapna's heritage and abide by Nepali cultural values. Aller
reading the e-mail, Will broke up with Sapua almost immediately. Sapna

was outraged and blamed Ajay. The next day, she went to the police and



accused Ajay of raping her two to three times a week for five years: from
ages 15 through 20.
Once Sapna decided to end her relationship with the Devs, she, no

doubt, feared she would also lose her path to American citizenship because
she knew the Devs could reverse her adoption once they discovered the
adoption was based on a false date of birth. In Sapna's mind, Ajay was to
blame for her break up with Will and what she believed to be her pending
deportation back to Nepal. To Sapna, Ajay took away her freedom and
independence and now she would do the same by falsely accusing him of
rape.

At trial, neither Sapna nor the prosecution were able to explain how
Sapna only got pregnant or had pregnancy scares within a narrow window
of time which perfectly coincided with her dating and having sex with oldet
boys behind Ajay and Peggy's back. Similarly, neither Sapna nor the
prosecution could explain why, given Sapna's allegation that Ajay raped her
approximately 300 to 450 times from ages 15 to 18, Sapna never got
pregnant nor had any pregnancy scares. These facls highly suggest that
Sapna's allegations were false. Had Ajay been given a fair trial, these facts
would have clearly come to light. Since he was not given a fair trial,

reversal and a new (rial are required.

STATEMENT OF APPEALABILITY
This appeal follows a final judgment following a trial and is
authorized by Penal Code section 1237.
i
i
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STATEMENT OF THE CASE

The jury convicted petitioner of thiee counts of dissuading a witness
[Pen. Code §136.1(b)(2)Jl (counts 90 and 91}, [§136.1(a)(1)] (counl 92)];
fourteen counts of lewd or lascivious act upon child fourteen or fifteen
years of age [§288(c)(1)] (counts 1, 4, 9, 11, 14, 16, 19, 21, 24, 26, 29, 31,
34, 36); four counts of penetration of genital or anal opening of a person
under sixteen years of age by foreign object by person over the age of
twenty-one years [§289(i)] (counts 18, 23, 28, 33); nine counts of
penetration of genital or anal opening of a person under eighteen years of
age by foreign object [§289(h)] (counts 38, 41, 44, 47, 50, 53, 56, 59, 62);
twenty-three counts of penetration of genital or anal opening by foreign
object [§289(a)(1)] (counts 17, 22, 27, 32, 37, 40, 43, 46, 49, 52, 55, 58, 61,
66, 68, 70, 72, 74, 76, 78, 80, 82, 84); and twenty-three counts of rape by
force or threat [§261(a)(2)] (counts 20, 25, 30, 35, 39, 42, 45, 48, 51, 34,
57, 60, 63, 67, 69,71, 73,75, 77,79, 81, 83, 85).

The jury acquitted petitioner of the following: one count of lewd and
tascivious acts upon a child fourteen or fifteen years of age [§288(c)(1)]
(count 6); three counts of penetration of genital or anal opening of a person
under sixteen years of age by foreign object by persen over the age of
twenty-one years [§289(i)] {counts 3, 8, 13); three counts of penetration of
genital or anal opening by foreign object [§289(a)(1)] (counts 2, 7, 12);
three counts of rape by force or threat [§261(a)2)] (counts 5, 10, 15); one
count of distribution or exhibition of lewd material to minor [§288.2(a)]
(count 64); one count exhibiting matter depicting minors engaged in sexual
conduct to a minor [§311.2(d)] (count 65); and one count of false
imprisonment with force and violence [§236; 237(a)] (count 89). The jury

: Unless otherwise indicated all further statutory references

shall be to the Penal Code.



found not true an infliction of great bodily injury during commission of sex
offense enhancement [§12022.8] (Enhancement 75a) and, as a result,
necessarily found not true enhancement for sexual offenders [§667.61(b)
and (e)] (Enhancement a). (19 RT 5185-5206; 12 CT 3277-33606)

The jury hung on one count of rape by force or threat [§261(a)(2)]
(count 86); one count of threats to commit crime resulting in death or great
bodily harm [§422] (count 87); one count of assault with intent to commit
mayhem, rape, sodomy, oral copulation, or any violation of sections 264.1,
288, or 289 [§220] (count 88); and an infliction of great bodily injury
during commission of sex offense enhancement [§12022.8)] (Enhancement
79a) and, as a result, necessarily found not true enhancement for sexual
offenders [§667.61(b) and (e)] (Enhancement b). Therefore, the Court
declared a mistrial as to these counts. (19 RT 5177-5183; 12 CT 32753)

On August 7, 2009, the trial court sentenced petitioner to 378 years
and 4 months. Petitioner was given 85 days of credit.

The trial court determined Count 4 (lewd and lascivious act upon
child fourteen or fifteen years of age) to be the principal term with the
remaining counts serving as subordinate terms. The trial court imposed a
three year sentence on Count 4 and imposed a three year consecutive
sentence on Count 1 pursuant to section 1170.15. Counts 9, L1, 14, and 16
were sentenced consecutively, eight months each, based on one third the
mid-term sentence.

Pursuant to section 667.6, the trial court imposed consecutive
sentences of eight years for counts 17, 22, 27, 32, 37, 40, 43, 46, 49, 52, 55,
58, 61, 66, 68, 70, 72, 74, 76, 78, 80, 82, and 84 (penetration of genital or
anal opening by foreign object).

Pursuant to section 667.6, the trial court imposed consecutive eight
year sentences for counts 20, 25, 30, 35, 39, 42, 45, 48, 51, 54, 57, 60, 63,
67,69,71,73,75,77,79, 81, 83, and 85 (rape by force or threat).



Pursuant to section 1170.15, the trial court imposed two year
consecutive sentences for counts 90 and 92, (dissuading a witness).

The following sentences were stayed pursuant lo section 654

Three year sentences for counts 19, 21, 24, 26, 29, 31, 34, and 36
(lewd or lascivious act upon child fourteen or fifteen years of age);

Three year sentences for counts 18, 23, 28, and 33 (penetration of
genital or anal opening of a person under sixteen years of age by foreign
object by person over the age of twenty-one years),

Three year sentences for counts 38, 41, 44, 47, 50, 53, 56, 59, and 62
(penetration of genital or anal opening of a person under eighteen years of
age by foreign object); and

A three year sentence for count 91 (dissuading a wilness), (19 RT
5270-5274; 14 CT 3836-3842)

A timely Notice of Appeal was filed August 7, 2009. (14 CT 3829)

The initial record on appeal was filed on November 4, 2009,
However, due to omissions in the record on appeal, settlement procecdings
were conducted in the trial court resulting in the filing of a certified settle

statement in this Court on or about September 30, 2011.

STATEMENT OF FACTS

I.  Ajay and Pegoy Dev Adopt Ajay’s Distant Niece, Sapna Deo,
From Nepal

His family
immigrated to the United States in 1980 when Ajay’s father, Ganga Deo,?
came to pursue his PhD at UC Davis. (14 RT 3894; 14 CT 3920, 3924)
Ajay was 13 years old and his brother, Sanjay, was 16 years old, (14 RT
3893-3894) Ajay became a civil engineer and worked for the California
Department of Water Resources. (4 RT 760-761; 15 RT 4108; 14 CT
3924) Sanjay became a professor of mathematics. (14 RT 3869-3870)

The surname ‘Deo’ can also be spelled ‘Dev’
6



Ajay and Margaret Easley {Peggy) met in 1992 and married in July
1997. (15 RT 4073-4074) In October 1998, Ajay, Peggy and Ajay’s
parents traveled to Nepal for six weeks. (15 RT 4162; 16 RT 439G) Ajay’s
parents had sponsored four to five Nepali people to come to the United
States and were considering adopting the daughter of a relative from an
economically struggling family in Nepal. (14 RT 3885; 15 RT 4162; 16 RT
4399-4400) This inspiied Ajay and Peggy to adopt and help a Nepali
family. (15 RT 4162, 16 RT 4399-4400) When in Nepal, Ajay and Peggy
became close to three of Ajay’s distant nieces, including Sapna. (15 RT
4162-4163)
B A ficr meeting with Sapna’s parents, Ajay and Peggy introduced the
idea of adopting Sapna to Sapna and her family (4 RT 714-715; 15 RT
4165-4166, 4169) As explained by Sapna:

My papa did not have a good job [in Nepal] and
my mother does not work. So, they did not
have enough money. Because of that they were
hardly surviving.

There is a dowry system in Nepal. In my dowry
system, the bride’s father has to pay a lot of
money or give land property to the groom’s
father.... Due to that, he was drowning in the
loans.

One day my papa’s cousin [Ajay] came from
the US.A.... He also realized that our family
had a very bad financial condition. And he
wanted to help us ... [He and his wife] ...
planned to adopt me and take me with them to
the U.S.A. They thought [ was very responsible
and I would take cate of my family when I
stood on my own feet. They also talked with
my parents and my parents agreed with them. I
thought it was a very good opportunity to help
my family.

(9 CT 2608-2609)



Grateful for the opportunity, Sapna’s parents approved the adoption
with the understanding that they would continue to be involved in Sapna’s

life as her parents. (4 RT 714-716; 15 RT 4169; 9 CT 2607-2609) In this
regard, Sapna understood that Ajay and Peggy would be her "guardians” in

America and she would simultaneously maintain her relationship with her
family in Nepal. (4 RT 714-716; 15 RT 4113) The adoption would allow
Sapna to get a green card in the United States and obtain Uniled States
citizenship. (4 RT 715-716; 7 RT 1650; 15 RT 4010, 4124, 4166; 17 KT
4517, 9 CT 2725; 15 CT 4314, 4335, 4343, 4350) Ajay and Peggy
promised Sapna’s parents they would finance Sapna's education and career
goals and maintain her Hindu and Nepali cultural values while in the
United States. (15 RT 4113, 4166,4169; 9 CT 2607-2609)

Upon their return from Nepal, Ajay and Peggy consulted with Nepali
and American attorneys to determine whether they could adopt Sapna and
bring her to the United States. Under Nepali law, the Devs could not adopt
Sapna because she was over 10 years of age. (15 RT 4167; 16 RT 4400)
Under United States' law, adoption was possible if it could be completed in
the United States before Sapna turned 16 years old. (11 RT 2722; 13 RT
3456; 15 RT 4167; 16 RT 4400; 14 CT 3920) Birendra, Sapna’s biological
father (her “Papa”), told the Devs Sapna was under 16 so it was not a
problem. (15 RT 4168; 16 RT 4403) Before Ajay and Peggy left Nepal,
they explained to Sapna that moving to America is a big transition and if
she was not happy in the United States she could return to Nepal with their
full support. (15 RT 4169; 16 RT 4404)

Despite earlier support, Ajay’s parents starled to express strong
disapproval over Sapna’s adoption in November 1998. (15 RT 4170-4172)
They began to fear Sapna’s adoption would cause a division in the extended
Nepali family by showing favoritism. (15 RT 4170-4172) Ajay and

Peggy’s decision to adopt Sapna, in spite of Ajay’s parents’ disapproval,



caused a serious rift in the immediate family. (15 RT 4172-4173, 4180-
4184}
A. Sapna Arrives in the United States on January 23, 1999

On January 23, 1999, Sapna came to the United States to live with
Ajay and Peggy. (3 RT 720; 14 CT 3921) Accoiding to her Nepali
passport, she was 15 years old with a date of birth of J anuary 5, 1984 .°% ¢ {5
RT 979-980; 9 CT 2502) In Februaty 1999, Sapna enrolled in 9th grade at
Holmes Junior High School. (14 CT 3937, 3939) Sapna adapted well to
school, grew comfortable living with Ajay and Peggy and made lots of
friends. (13 RT 3735-3738, 3744; 15 RT 4190; 16 RT 4225, 4227; 8 CT
2094-2096, 2110-2112, 2131-2136, 2144; 9 CT 2607-2609)

[n May 1999, Sapna gave Peggy a Mother’s Day card which read,
“For Being Like A Mother to Me.” In the card, Sapna wrote, “I love you”
and signed it, “From your niece as well as your daughter.” (6 RT 1472; 9
CT 2527-2528) In June 1999, Sapna gave Ajay a PFather’s Day card
addressed to “Uncle Ajay” which read, “For Someone Who’s Like A Father
To Me.” (6 RT 1470-1471; 9 CT 2525-2526) Sneh Dahal, Sapna’s close
friend, remembered that Sapna called Ajay "Uncle" when she first came to
this country, but as Sapna became closer to Ajay she started to call him
"Dad." (14 RT 3743, 3979)

On September 14, 1999, Sapna wrote a paper for her English class
entitled “My New Life.” She wrote that she was initially scared to leave

3 At trial, Sapna testified that January 5, 1984 was her correct date of

birth. (4 RT 701) In contrast, the defense attempted to introduce
documents from Nepal to prove that Sapna's date of birth was, in fact, April
28, 1983. However, the trial court denied these defense motions. (2 RT
112-113, 135-137, 6 RT 1364-1367; 5 CT 1162, 1219; 6 CT 1532, 1549,
1665; 9 CT 2333; see also Argument IV)

! Unless otherwise indicated, references to Sapna’s age and/or date of
birth will be based on Sapna’s purported date of birth of Januvary 5, 1984,



her family in Nepal, but after "the first 15 to 16 days" she started (o adapt to
American life (9 CT 2607-2609) She continued, "I felt like I wanted to be
here with my uncle and auntie, so they adopted me " She concluded with,
"And my uncle and auntie love me. So, now [ like it here in Davis " (9 CT
2607-2609)

Friends and relatives noticed that Sapna appeared happy, well
adjusted and was openly affectionate towards both Ajay and Peggy. (7 RT
1788-1789; 14 RT 3601-3603, 3673-3674, 3777, 15 RT 3915, 4058-4059)
Sneh, who frequently stayed overnight with Sapna at the Devs, testified that
Sapna had lots of fiiends and was happy except when she had to do chores
or school work. (14 RT 3740-3742, 3763-3764, 3828) Sapna herself said
she came to love her life in America. (9 CT 2607-2609; 14 CT 3914-3926)

B. In November 1999, Sapna Consents to the Adoption by
Ajay and Peggy

In April 1999, Ajay and Peggy started the California adoption
proceedings. (14 CT 3913-3926) In July 1999, incident to the adoption,
Sapna underwent a thorough physical examination. (9 RT 2350-2353; 14
CT 3913-3926)

Sapna

10



consented to the adoption on November 4, 1999 and her adoption became
final on December 6, 1999, (6 RT 1332-1333; 7RT 1707; 15 RT 4174: 14
CT 3913-3926) Based on her purported date of birth, Sapna was one month
shy of turning 16. (7 RT 1707)

Ajay's parents and his brother, Sanjay, were not happy about the
adoption.  Family tensions became so high that Ajay’s parents and,
eventually Sanjay, stopped speaking to Ajay and Peggy for approximately
three years after the adoption. (14 RT 3878-3879; 15 RT 4183-4184) In
November 1999, the strain caused Ajay and Peggy to move from their
Concord Street home, located across the street from Ajay's parents, to a
home located on J Street miles away. (4 RT 750-751; 15 RT 4183-4184)
Ajay and Peggy, but Ajay in particular, were committed to proving Ajay’s
parents wrong by ensuring Sapna became a success. (15 RT 3945, 4183.
4184; 16 RT 4247-4249; 17 RT 4525-4526; 15 CT 4345)

C. Ajay and Peggy Provide For Sapna In Their Will And
Obtain Her Permanent Residency Status In America

Sapna quickly adapted to and embraced American culture. She
played sports and invited friends over for big birthday party and holiday
celebrations.  In Nepal, these simple American traditions would be
unaffordable and, as a consequence, seen as over-indulgent especially for a
girl. (14 RT 3628-3629, 3766; 15 RT 4190-4193; 16 RT 4225-4227,8 CT
2093-2096) Sapna also grew close to Peggy's extended family. Therefore,
Ajay and Peggy flew Sapna out to Connecticut, by herself, to visit Peggy's
sisters and her cousins: a freedom Sapna would have never experienced in
Nepal. (14 RT 3628-3629, 3766; 15 RT 4190-4193; 16 RT 4225-4227; §
CT 2093-2096) Nevertheless, like so many Americans, Sapna strove to
maintain her ethnic heritage while assimilating into American culture. In

this regard, Sapna was actively involved with the Nepali community in
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Davis and participated in many Nepali cultural events including the Nepall
New Year, Dashain, the Himalayan Fair, and Diwali (14 RT 3628-3629,
3750-3752, 3793; 15 RT 4190-4193, 4200, 4222, 4229; 8 CT 2143)

Onp Father's Day 2000, Sapna gave Ajay a card with 2 personal
message which read: “Thanks for being my special and wonderful Daddy.
I love you Sapna¥.” (6 RT 1473-1474; 10 CT 2529-2530) In 2000 and
2002, Ajay and Peggy iraveled to Nepal and Sapna stayed with family
friends. (15 RT 4058) Before the 2000 trip, Ajay and Peggy created a rust
naming Sapna as a beneficiary. Then, before traveling to Nepal in 2002,
Ajay and Peggy increased Sapna’s share making her the highest beneficiary
in their will. (16 RT 4295; 17 RT 4513)

In December 2001, Ajay and Peggy filed an application with the
Immigration and Naturalization Service (INS) to adjust Sapna’s citizenship
status. (16 RT 4411; 14 CT 407 1-4093) As the legally adopted daughter of
Ajay and Peggy, Sapna, in a few years, would automatically qualify for
United States citizenship through the INS’s derivalive citizenship program,
(11 RT 2713, 2722, 2724, 13 RT 3456-3457) Absent her adoptive status,
however, Sapna would have no guarantec of obtaining United States
citizenship. (11 RT 2784-2785; 13 RT 3430, 3456-3457, 3460-3461) As
explained by INS agent Luz Dunn, if Sapna was adopted after reaching age
16, she would not qualify for automatic derivative cilizenship and could
only gain citizenship through the rigorous and uncertain path of
naturalization. (11 RT 2784-2785; 13 RT 3430, 3440-3441) On April 30,
2002, INS issued Sapna a permanent resident card, also known as a green

card. (11 RT 2740; 16 RT 4411, 9 CT 2450) She was 18 years old.



II. At Age 18, After Recewmg Her Green Card, Sapna
Embraces Her Social and Sexual Independence in America
As Ajay and Peggy Try To Maintain Her Traditional Nepali
Values

Sapna graduated high school in June 2002. (4 RT 813; 15 RT 4118)
To celebrate, Ajay and Peggy took Sapna and her friend, Cassandra, to
Maui, Hawaii, in August 2002. (4 RT 814-815; 15 RT 4114) After
retuning home from Hawaii, Sapna starled college. She enrolled in
Sacramento City College and continued to live at home with increased
independence as Ajay and Peggy provided her with a cell phone and use of
the family car. (4 RT 822; SRT 1194-1195; 6 RT 1239; 15 RT 4115, 4200;
16 RT 4201) During Sapna’s first semester, she became sexually active. (4
RT 825, 832-833; 14 RT 3754-3759; 15 RT 4199-4200; 16 RT 4201; 9 CT
2358, 2379) Pre-marital sex for girls is prohibited in Nepali culture. (13
RT 3545; 14 RT 3757-3758, 3875; 15 RT 4061) Consequently, Sapna lied
to Ajay and Peggy and her parents in Nepal about her sexuval activity. (9
RT 2231-2232; 13 RT 3553; 14 CT 3901, 3903, 3911; 15 CT 4335)
Nevertheless, Ajay and Peggy started to suspect that Sapna might be dating
and/or having sex behind their backs as Sapna had become more flirtatious
and began wearing more revealing clothes. (14 RT 3746-3747, 3758-3759;
15 RT 4114-4115, 4200; 16 RT 4209, 4424} She also started to skip
classes, text various boys, and stay out late without calling. (15 RT 4]14-
4115, 4118-4122; 16 RT 4208-4209, 4234-4237: 15 CT 4335-4337)

During this time, Sapna, age 18, met James, age 25. Sapna claimed
he wanted to study with her, but Peggy and Ajay worried it would lead to
sex and forbade her from calling him. (4 RT 877; 16 RT 4208-4209; 15 CT
4336) When Sapna ignored them, Ajay and Peggy had a three hour talk
with her (15 CT 4336) Despite this talk, Sapna continued to secretly e-

mail James. After she moved out, she admitted she had been hiding her
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communications with James because Ajay and Peggy did not approve of
him. (14 CT 3911}

fn another incident, on September 25, 2002, Sapna did not call or
come home by her school night curfew. (15 RT 4119) When Peggy called
her at 10:30 p.n., Sapna said she was at a friend's apartment. (15 RT 4121)
After Peggy left to pick her up, Sapna called Peggy back and admitted she
was in front of Safeway in South Davis instead. (15 RT 4120-4121) When
Peggy arrived, she saw Sapna and Cassandra with 2 young man Peggy did
not know. (15 RT 4121) On the drive home, Peggy confronted Sapna
about lying to her. Sapna repeatedly denied that she lied At her wits end,
Peggy slappeéi Sapna across the face. (15 RT 4121-4122; 16 RT 4392; 9
CT 2550; 15 CT 4336) Sapna got so angry that she started to run away
when they arrived home. Ajay went after her and calmed both her and
Peggy down. (15 RT 4122-4123; 9 CT 2550) The next day, Sapna called
her family in Nepal for eighty minutes cosling Ajay and Peggy almosl [ive
hundred dollars. (16 RT 4201-4202; 17 RT 4522-4523; 15 CT 4353-4354)

Out of outrage and concern, Peggy e-mailed Sapna's Papa in Nepal
and informed him that she was losing trust in Sapna and was concerned
about her interest in boys and sex. She complained to Birendra, Sapna’s
Papa, that ever since Sapna turned 18, she has believed she has the freedom
to do as she likes. In the e-mail, Peggy wrote:

Ajay and I expect Sapna to follow our rule of
not dating or having sex before marriage as 1
know this will bring shame to her, us and
your family as well. I don’t have confidence
in her to live by these requests at this time. !
pray that you may give her and me guidance as
how to deal with this sitvation before it
becomes too late.

(15 CT 4336, bold in original)
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In November 2002, Ajay and Peggy suspecled that Sapna was dating
an Indian male, Siddhartha Jain (Sid}, who had a bad reputation and was
five years older. (15 RT 4199-4200; 16 RT 4201; 14 CT 3907, 3911)
When confronted, Sapna insisted they were just friends. After Ajay and
Peggy told her to stop calling him, she used the landline, rather than her cell
phone, to call him so there would be no evidence of her clandestine
activity. (15 RT 4200; 14 CT 3911; 15 CT 4336) After Sapna moved out

of the house she admitted her deceptiveness to Ajay in an e-mail by

boasting;:
I did not tell you that i was still calling Sidd
from the house phone. I bet you did not know
that either. Just because he is a college dropout,
it does not mean he is a bad person.

(14 CT 3911)

Even during the trial, Sapna continued to maintain that her
relationship with Sid was purely platonic and that she never brought him to
the Dev home. (7 RT 1737) However, Sneh Dahal, Sapna’s friend,
testified that Sapna dated Sid for several months, regularly referred to him
as her boyfriend, and would go to his apartment two to three times a week,
(14 RT 3757-3758) She also testified that she saw Sid's Mercedes parked
in front of the Devs' home on at least one occasion. (14 RT 3755-3756)
Similarly, the Devs' neighbor testified that she saw a black Mercedes
parked outside the Dev home several occasions. (7 RT 1737, 13 RT 3552)
In addition, she witnessed Sapna close the living room curtains when "an
Indian or Iranian man" entered the house and then re-open them when he
left. (13 RT 3552-3553) The neighbors also saw Sapna bring other young
men to the house when Ajay and Peggy were not home (13 RT 3551-
3552)
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A. Sapna Gets Pregnant for the First Time at Age 18

On January 2, 2003, Sapna feared she might be pregnant. (10 RT
2604, 2612-2613; 9 CT 2358) She went to Ajay’s office and explained the
situation to him. (4 RT 825) Ajay purchased a home pregnancy test for
her. (4 RT 826) The test indicated Sapna was pregnant. (4 RT 826) To
be certain, Ajay took Sapna to the Pregnancy Consultation Center (4 RT
826; 16 RT 4380) Laboratory tests indicated that Sapna had been pregnant
for approximalely five weeks - since November 2002 when Sapna was
dating Sid. (4 RT 827; 10 RT 2613-2615, 2623; 14 RT 3757) Ajay paid
for the visit on the family credit card, (15 RT 4087- 4088; 9 CT 2358,
2379; 1 ACT (8/10/2010) 6) Subsequent lab tests confirmed Sapna
miscarried. (10 RT 2618, 2621; 9 CT 2358, 2379) Ajay told Peggy aboul
Sapna's clinic visit in July 2003. He delayed telling Peggy because Peggy
was undergoing fertility treatments from January through May 2003 and
was emotionally fragile at the time. (15 RT 4078, 4084-4086, 4134; 16 RT
4382-4383; 11 CT 2990-2999; 15 CT 4285)

One month later, in February 2003, Sapna gave Ajay a birthday card

which read:

Hey, Dad—My taste in clothes and music may
not be the same as yours. [ may not always be
around to help you with chores... [ often fail to
“idy up” as often as should, and there have
been times my aftitude’s not really been that
good. I know [ sometimes say things that may
strike you as absurd... But when I say “I Love
You, DAD,” 1 mean it — EVERY WORD!
Happy Birthday

In her own handwriting she added,

[ love you daddy. You are a very special part of
me. Without you I would not be able to express
my emotions and I would not be able to be

16



myself.  With all my heart & love[,] you[r]
daughter Sapna.
(14 RT 4197; 9 CT 2531-2532)

Sapna, nevertheless, continued to sneak behind Ajay and Peggy’s
backs. One night in April 2003, Sapna did not come home after work and
did not call. Ajay and Peggy were very worried and angry. At about 2:00
a.m., Sapna finally called home and informed Ajay and Peggy she had been
at a friend's house. (16 RT 4210-4212; 11 CT 3000) This continual
behavior made Ajay and Peggy question their ability to parent a teenage
daughter and caused them great concern. (15 RT 4053-4056; 16 RT 4211-
4212; 11 CT 3000) As a result, Ajay suggested that Peggy spend more
time with Sapna and that Sapna return to Nepal to re-immerse herself into
Nepali traditional culture. (16 RT 4211-4212; 15 CT 4312) After talking
with Sapna, Ajay and Peggy arranged for Sapna to spend the summer in
Nepal, but assured her Papa that if Sapna wanted to return earlier they
would do their best to change her ticket so she could return sooner (15 CT
4312)

B. Sapna Gets Pregnant for the Second Time in April 2003,
at Age 19

Before leaving for Nepal, Sapna got pregnant again. (5 RT 1138; 9
CT 2350, 2382) At trial, she testified that she was dating Sid during this
time period, but denied having sex with him. (7 RT 1678-1679) On May
8, 2003, she returned to the Pregnancy Consultation Center and terminated
the pregnancy by taking an abortion pill. (5 RT 1138; 10 RT 2621-2623; 9
CT 2350, 2362)

C. Sapna Travels to Nepal and Asks to Return With Ajay

Ajay and Sapna left for Nepal on May 30, 2003. (4 RT 857, 884 15
RT 4126; 15 CT 4310) They had a layover in Bangkok. {4 RT 857, 884;
15 CT 4310) While in Nepal, Ajay visited his relatives in both Nepal and

India while Sapna spent the majority of her time with her family in
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Janakpur, Nepal. (4 RT 855-856; 15 RT 4114, 4123- 4124) Less than a
month into her stay, Sapna called Peggy and told her she wanted to return
home. Sapna explained that she missed her friends and wanted to go back
to work. (15 RT 4128) Sapna persuaded Peggy to move her return flight
up a month. (15 RT 4128-4130) As a result, both Ajay and Sapna returned
to the United States together on July 1, 2003. (15 RT 4127, 15 CT 4309-

4311)

D. In Fall 2003 Sapna Has Sex with Araz, Has A Pr
Scare,

When Sapna returned fo Sacramento City College in the Fall of
2003, she met Araz Taifehesmatian, an Iranian male, in her physics class.
(9 RT 2212; 14 CT 3944) At some point during the semester, Araz and
Sapna started dating. (9 RT 2213-2215, 2220) Ajay and Peggy suspected
Sapna may be having sex with Araz, but Sapna vehemently denied il and
accused them of being too controlling and overly suspicious. (4 RT 870, 7
RT 1737; 9 RT 2290; 16 RT 4232-4233, 4445, 9 CT 2550-2551; 10 CT
2725) However, at trial, Araz testified that during the Fall semester of
2003 he and Sapna had sex at his mother’s house once a week. (9 RT 2220,
2252, 2324) Sneh Dahal corroborated his testimony and verified that,
during this time period, Sapna referred to Araz as her boyfriend. (14 RT
3767, 3772)

Ajay and Peggy were not simply concerned with protecting Sapna’s
reputation, especially within the Nepali community, they were equally
concerned with Sapna’s future and feared that her focus on boys and sex
would derail her education, career, and ability to provide for her family in
Nepal. Therefore, when Peggy discoveted Sapna had been texting Araz at
1:00 am the night before a midterm, she took Sapna's cell phone away for
a day to impress upon Sapna that she needed to take her studies more

seriously especially during exam week. (16 RT 4231-4232, 4234)
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As Peggy feared, Sapna’s focus on her social life over school
impacted her grades. In fact, after midte;m grades came out, Sapna had to
withdraw from physics and pre-calculus because she was failing both
classes. (4 RT 875; 16 RT 4215, 4457-4458) Ajay and Peggy were so
concerned about Sapna’s poor performance in school that Ajay personally
went to her campus to determine whether Sapna was attending her classes.
(16 RT 4234-4236) As suspected, Sapna was not in class. When Ajay later
confronted her, Sapna denied she deliberately cut class and claimed she
simply missed the bus. (16 RT 4234-4237) It was becoming increasingly
difficult to trust Sapna.

Sapna went to Planned Parenthood on November 4, 2003. (4 RT
850-851; 13 RT 3309-3310; 9 CT 2385-2387) The clinic was located on
20th Street, but was internally referred to as the "B Street”" Clinic. (13 RT
3309) It was the third time in a year Sapna feared she was pregnant,

Sapna's medical records show she had unprotected intercourse and that her

M. (;RT 3311 ) This clinic visit perfectly coincided
with the time period Araz and Sapna were having sex. (9 RT 2212-2213,
2220, 2252, 2289, 2324-2325; 14 CT 3944) Sapna took a pregnancy test,
but it came back negative. (13 RT 3309-3311; 9 CT 2385) |

The very next day, however, Sapna went to a different Planned
Parenthood located on 10th Street referted to as the Capitol Plaza Clinic
(13 RT 3310; 9 CT 2389-2395) At trial, she testified she went to the
Capitol Plaza Clinic to get tested for Sexually Transmitted Diseases (STD)
because she was anticipating having sex with either Will or Sid, (4 RT
649, 5 RT 1149-1150, 1155-1157; 7 RT 1678) Her medical records
indicate she had a "new partner.” (9 CT 2393; 13 RT 3319) The medical
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records also indicate she first reported having sexual intercourse "a couple
weeks ago” and believed the condom may have failed. (13 RT 3320, 9 CT

2393) The medical records also indicated, "Now repol ts sex with condoms

———EAR

v (13 RT 3321, 9 CT 21393)

[1i. Sapna Moves Out
In November 2003, Sapna was fred fiom her job at Videos-To-Go

for poor performance. (16 RT 4237-4243) Ajay and Peggy were al the end

of their rope with Sapna.

Less than a month after losing her job, on December 1, 2003, Sapna
called Peggy from a phone with a blocked line. This concerned Peggy as
she had no idea who Sapna was hanging oul with When Peggy questioned
her, Sapna refused to tell Peggy where she was and who she was with. (16
RT 4242-4245) Determined to get an honest answer, Peggy finally
convinced Sapna to tell the truth. (16 RT 4242-4245) Later that day,
Peggy vented her frustration over Sapna's evasive behavior Lo Ajay. (16
RT 4245) Within hours, Ajay toid Sapna she must abide by their rulcs or
move out by 8:00 pm. (7 RT 1625-1626; 9 CT 2352) Ajay and Peggy
hoped this ultimatum would compel Sapna to shape-up, but Sapna packed
her things and left. Before leaving, however, she went into Ajay and
Peggy’s closet and took her passport and green card, stored in a briefease,
without their permission. (5 RT 1198; 7 RT 1626-1628; 16 RT 4246-4249,

4453) Her departing note read:



Hi, mom and dad! Thanks for everything that you have give

[sic] me, love, food, and house. I will keep in touch. don’t

worry! I love you very much. Alejandra came to pick me up!

[ might come back to pick up my bike later tonight. ¥

Sapna.’

(6 RT 1480-1481; 9 CT 2518)

When Sapna left, Ajay and Peggy were shocked. (16 RT 4247-
4248) Even Sapna admitted at trial that, “in our culture kids don’t get out
of the house, especially girls, until they get married.” (6 RT 1241; 14 RT
3874) On December 2, 2003, Ajay e-mailed Sapna's Papa and told him
Sapna moved out "to do things we don't approve of.” (10 CT 2725-2726)
Ajay explained to Sapna’s Papa that he and Peggy both expected and
wanted Sapna to move back to their home with the original intention of
obtaining an education, pursuing a career, and eventually getting married.
Feeling like her prior trip to Nepal had no effect, Ajay tried to enlist
Sapna’s Papa in convincing Sapna to return to Nepal again — this time for
an entire semester. (10 CT 2725-2726)

On December 4, 2003, Sapna texted Ajay, “dad, pleasc call me, I
miss u very much! i love u.” (10 RT 2576; 14 CT 3929) Despite her
conciliatory message, Sapna refused to move home. A few days later, on
December 9, 2003, when Ajay did not respond to Sapna's repeated phone
calls, Sapna texted Ajay again. “[HJi dad I am sorry but I really miss u, I
love u_your daughter.” (6 RT 1349-1350; 10 RT 2577; 14 CT 3927)

On December 10, 2003, Ajay sought refuge at the Motel 6 located
next to his commuter bus stop. (13 RT 3327-3328; 16 RT 4252-4256) He
was distraught and overwhelmed by the situation. He felt like a failure and
dreaded the social ramifications that would incvitably come trom his

parents and the Nepali community at large Peggy was worried sick and

’ Sapna dated her note December 1, 2003, but testified that she wrote

it December 3, 2003.
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frantic because she had no idea where Ajay was. She called him repeatedly
without an answer. (16 RT 4252) Finally, Ajay called Peggy to let her
know he was at Motel 6. Peggy rushed to bring him home. (16 RT 4253-
4254, 4487-4488)

The next day, Peggy e-mailed Sapna's Papa and conveyed Ajay’s
heartbreak over the situation along with Ajay’s anxiety over facing the
Nepali community and his parents who he had little contact with since
Sapna’s adoption. Peggy asked Sapna’s Papa to encourage Sapna to come
home and straighten out. She also told Sapna’s Papa that the adoption may
have been a mistake which was conveyed to Sapna as she was copied on
ihe e-mail. (16 RT 4275-4280; 10 CT 2728-2729)

A. Sapua Accuses Ajay and Peggy of Physical Abuse To
Justify Her Decision to Move Out

Ajay and Peggy decided to avoid family during the holiday season
by taking a cruise to the Caribbean alone. They left Davis on December 24,
2003. (16 RT 4287, 10 CT 2721) The night before they left, Sapna slept at
the Devs' home. She agreed to house-sit for the Devs and take care of their
pets while they were away. (15 RT 3969-3970; 16 RT 4275) Sapna texted
Ajay and Peggy on the day they left: “Dad, mom i love u and miss u. Raja,
kaya and sukhi miss u too0.”® (6 RT 1349-1350; 10 RT 2577, 14 CT 3928)

On December 31, 2003, while on their trip, Ajay e-mailed Sapna's
Papa, with a copy to Sapna, cutting off all financial assistance to Sapna and
her family in Nepal (16 RT 4287-4289; 10 CT 2721-2723) He explained
that Sapna moved out because she wanted unlimited freedom to be with
boys and socialize and predicted that, due to her irresponsibility, she would
never be able to provide financial support to her family in Nepal (10 CT
2721-2723)

Raja, Kaya and Sukhi were the Dev family pets
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Faced with Ajay's scathing criticism of her irresponsible and
disrespectful behavior and the financial fall-out of being cut |0ff, Sapna felt
compelled to defend and justify her
this decision not only impacted her fir
dire economic consequences for her
Sapna e-mailed her Papa the next d
wherein she insisted that she feared
over-controlling abusive host parents making it impossible for her to live
with them, Sapna explained she started having problems with her host
parents after she began hanging out with Cassandra. She|described the
2002 incident, when Peggy slapped her, as the spark thal ignited their
troubles. Sapna also alleged that Ajay slapped her that nightl, in 2002, and
that he “has done this to me many times in [sic] many occasjons” and that
“even for the smallest arguments we have he hits me bec he can’t
control his emotions.” (9 CT 2550) She concluded by telling! her Papa that
“I am really afraid of them and don’t want to live with them.” (9 CT 2550;
see also 4 RT 861-862; 15 RT 4114, 4118-4122; 9 CT 2549-2550)

In the same e-mail, Sapna announced to her Papa that, as an
American gitl, she believes in speaking her mind and ingd “I know the
way I act is not like a tipical [sic] Nepali girl. I figured |that I live in
America not in Nepal where girls are mistreated and they are|never heard.”
(9 CT 2550) Sapna insisted that her host family's suspiciq’ms about he
romantic relationships with boys were not true and told her Papa she was
tired of being questioned by Ajay and Peggy. She further advised her Papa
that she had made her decision to move out and planned to 'stick with it"
assuring him she was confident she could support herself. (9 ¢T 2554)

Ajay and Peggy, still in the Caribbean, were o by Sapna's
accusations because they never hit Sapna uncontrollably :or physically

abused her (16 RT 4291-4293; 9 CT 2549-2554) Feeling hurt and

23



betrayed, Peggy e-mailed a family fIi
sister, Terry Easley, about removing

3923, 3995-3996; 16 RT 4295; 15

Evanne read in relevant part:
There has been a lot of

spoke with you. And, we wil

For now, in case anything sho

trip back, we wanted to chan

I am not sure what percent

(something like 15% or 20%,;

changed to zero percent . . .."

(18 RT 4884; 15 CT 4196) On Janudry %, Juvs, >apua overnearnd
Evanne's voice message on the Dev’s answe:ring machine divulging Ajay
and Peggy's decision to zero her out as 2 ben%eﬁciary in their will. (15 RT
3921.3922, 3985-3986; 17 RT 4513) Sapna confided in her Aunt Terry
that she heard the message although Terry ‘feigned ignorance when she
asked exactly what it meant. (15 RT 39 85—39§7)

At trial, Sapna insisted she did no house-sit for the Devs at
Christmas time in 2003 and initially testified she did not recall the
Caribbean trip. (5 RT 913-914; 6 RT 1231-1232) She also denied hearing
Evanne's phone message about being disinlllerited and calling her Aunt
Terry to find out what was going on. (5 RT‘1196—1197; 6 RT 1274; 7 RT
1682-1683, 1738-1739)

B. Sapna Attempts to Repair er Relationship with Her
Host Parents After She Lear She May Be Disinherited.

Peggy and Ajay returned from their ibbean trip on January 5,
2004, Sapna’s purported 20" birthday (10 T 2541) When they arrived
home, Ajay and Peggy greeted Sapna ¢ ly, did not wish her happy
birthday, and demanded that she return her ell phone to them before she

left. (13 RT 3587-3590; 16 RT 4299-4300)



Sapna e-mailed Ajay on January s, 2004. She told  ay she missed
him and Peggy “a lot,” but was deeply hurt and needed to ol down She
signed off, "Miss you and love you. Your Daughter Sapna.” (16 RT 4300-
4301; 15 CT 4347) Ajay immediately replied that he could  t understand
how she could miss and love he and Peggy so much when S claimed to
be so afraid of them due to alleged physical abuse. (11 C  3019; 15 CT
4348) In response, Sapna e-mailed the next day, on J uary 9, 2004,
seemingly confused as to why Ajay and Peggy would be s upset by her
allegations. As expressed by Sapna:

Hi mom and Daddy! I never used the word "abusi * so i

don't know where you got that from! I meant to say you
hit me when you were angry. I meant to say that I am old
enough for any [sic] to hit me to make me under about

where I went wrong just because they are angry!! Th refore,
now that I moved out I don’t have to deal with any sh. 1t [sic]
of argument hopefully.

(15 CT 4349)

Although somewhat minimizing her prior alleg ions, Sapna
ultimately maintained her position that the Devs hit her in  ts of anger in
order to justify her decision to move out.” In the same breath however, she
pled with Ajay and Peggy to reconcile.

Personally, I really miss you guys more than anything ight now and
i really want to talk especially after you came from yo trip. I don't
know if you want to see me or not. I think and hope th t you want to
see me. I want to come and visit but i don't know h  comfortable
you are to see me right now. If you also want to see me please let
me know through email....I love you and miss you v much. Your
Daughter - Sapna

(15 CT 4349)

In medical records Sapna filled out at ages 18 and 19 years of age,
she indicated that she had never been hit, slapped, or phys cally hurt by
anyone nor had she ever been in a relationship where she was threatened or

made to feel afraid. (9 CT 2391, 2412)
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Ajay responded that day with a heart-felt e-mail entitled "Where is
my Daughter?" (14 CT 3007-3910) Ajay asked Sapna, "Where is your
heart?" (14 CT 3909-3910) He told her she was more concerned with her
green card, being disinherited, and spending time with strangers like James
and Sid than about her own family. (14 CT 3907-3910) He continued,
“We helped you to get your green card. Now, you want to shit on our face
by wrongly accusing us of being abusive and disrespecting us.” (14 CT
3909) He expressed his utter disappointment in Sapna telling her “You are
heading towards a very dangerous path. You had everything going for you.
I mean everything. Now, the biggest thing you came for [in] America is at
risk --- your career and your future” (14 RT 3908) He reiterated his
strong belief that it would be best if Sapna returned to Nepal to regain her
values and perspective and advised her “The best thing for you today would
have been to not go to school this semester and go to Nepal for 5 months
and come back to live with us after Maduri’s marriage’ and resume your
school for Fall of 2004.” (14 RT 3910) Feeling this was his last straw with
Sapna, Ajay signed the e-mail "Once your daddy, Now just Ajay,” (14 CT
3910)

Sapna responded with a heart-felt e-mail, on January 10, 2004,
wherein she agonizingly told Ajay and Peggy that, while she understood
their position, she felt adamant about living on her own and making her
own decisions without their interference. (10 CT 2734-2735) She
unapologetically admitted to living & life behind their backs consisting ol
dance clubs, males, and other unknown friends. In reaffirming her decision
to move out, Sapna told Ajay "there is nothing that i do behind your back
anymore cause 1 don’t need to ” (10 CT 2734) In addition, Sapna admitted
retaliating against Ajay and Peggy and explained “the only reason i wrote

that latter [sic] to papa is because you wrote a latter [sic] to my papa about

Sapna’s sister.



me and how everything was bad about me.” (10 CT 2734) She expressed
her sincere hurt and disappointment by confessing “I felt like you were not
trying to heal the family but you were trying to destroy it. I guess the
family is already destroyed.” (10 RT 2734) Nevertheless, in reminiscing
about the family they tried to create, Sapna expressed deep gratitude for
everything Ajay and Peggy had done for her; acknowledged how deeply
everyone had cared for one another; and vowed to continue to tty to keep
the family together. Specifically, she wrote:

The support that you have provided to me and the

unconditional love that you have given me. You prove that to

me by being there for me before and after i moved out. .But

one thing I can tell you, no matter what i will never give up

and 1 will still try to be your daughter no matter how much

you want t0 hurt me by asking the tough questions and

putting me in the spot.
(10 CT 2735) Juxtaposed with this sentiment, Sapna reiterated that "i like
to live my life my way not someone else's way" and told Ajay and Peggy
that if they don’t want to accept this then there is nothing she can do about
it because “[t]his is the way i deal with things." (10 CT 2735) Sapna
closed the e-mail with the hope that,

we can still be a family and stil] talk. I do care about this

family and i don't know how else to show it or express it to

you. I know i am probably not welcome there but i wish to

come and see you guys somie time.

(10 CT 2735) In contrast to Ajay who signed his e-mail "Once your daddy,
Now just Ajay," Sapna signed her e-mail “continue to be your Daughter -
Sapna.” (10 CT 2735; 14 CT 3910)

Later that day, Sapna went over to Ajay and Peggy's house. Peggy
told Sapna she was not welcome in their home until she apologized for
making false accusations of physical abuse against her and Ajay and set the
record straight with her Papa. (16 RT 4303-4305) As explained by Peggy

at trial,
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] was laying on the couch in the living room [when Sapna
came over). And, you know, I couldn’t really get up due to
motion sickness, and she came there to comfort me. And I
told her, you know, Sapna, you just accused me of being
abusive, I can’t take comfort from you right now. It is giving
me too much grief. And she said I never used the word
abusive. And I told her, but Sapna, you said that we hit you
many times on several occasions, and you were afraid to live
with us. That’s the description, the definition of abusive.

She said that's not what ] meant to say. I said if that’s not
what you meant (o say, you need to write your father and tell
him that because right now he’s believing something
different.

(16 RT 4304)

C. Sapna Voluntarily Goes To Motel 6 with Ajay On
January 12, 2004, After She Has Moved Out.

Two déys later, on January 12, 2004, Ajay and Sapna agreed to talk.
(4 RT 881) Since Sapna had not yet apologized to Ajay and Peggy for
falsely accusing them of physical abuse, she was not allowed in the Dev
home. (16 RT 4305-4307) Given the personal nature of the family matters
requiring discussion, Ajay did not wanl to have this conversation in public
nor in front of Sapna's roommate, Megan. {16 RT 4305-4307) Thercfore,
they went to the motel by Ajay's commuter bus stop where he had sought
refuge a month prior in December (16 RT 42352-4256) Ajay wanted to
find a way to work things out and restore honor to their family. Eventually,
they were able to reach an agreement. Sapna returned her green card to
Ajay; agreed to apologize to Peggy and her Papa; and discussed a budget
and proposed contract to ensure Sapna would actually complete college as
she originally intended before coming to this country. (16 RT 4306-4308;
11 CT 3025-3026) Later that day, Ajay fold Pcggy about their mecting at

the motel and asked for Peggy's assistance in writing a contract reflecting



Sapna's promise to achieve these enumerated college goals. (16 RT 4306-
4308; 11 CT 3025-3026)

Two days later, Sapna went to the Dev home and explained (o Peggy
that, due to a conversation she and Ajay had at Motel 6 a few days earlier,
she now understood why Peggy was so angry and, then, apologized for
falsely accusing Peggy and Ajay of physical abuse. (16 RT 4306-4308)
Before Sapna left, Ajay and Peggy gave her the contract they prepared
wherein she promised to pursue her college degree in exchange for tuition
assistance from Ajay and Peggy (16 RT 4284, 4306-4308, 4554: 15 CT
4343-4344) Approximately a week later, on January 23, 2004, Sapna
returned the contract to Ajay and Peggy signed. (16 RT 4284, 4554; 15 CT
4343-4344)

Despite this progress, Ajay felt he had failed as Sapna's host parent.
(16 RT 4248-4249, 4256, 4310-4312) Not wanting to admit his failure, he
originally told his parents that Sapna moved out with his and Peggy's
consent. (16 RT 4440) On January 20, 2004, after suffering bouts of
severe depression, Ajay finally told his parents the truth: thal Sapna moved
out without consent. (17 RT 4525-4526) To his surprise and relief, both
his parents were understanding. (17 RT 4525-4526, 4531-4532)

Ajay and Peggy continued to have contact with Sapna in an effort to
salvage their relationship, but everyone had their guards up. In mid to late
January of 2004, Ajay and Peggy stopped by Sapna's apartment to give
Sapna her green card so she could apply for a job. (16 RT 4316, 4452-
4453; 17 RT 4507) During this visit, Sapna told Ajay and Peggy about her
boyfriend, Will, and let them know how much it would mean to her to

introduce them to Will.
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D. Sapna Chooses to Spend the Night at Ajay and Peggy’s
Home To Help Peggy with Her Post Surgery Recovery.

On January 29, 2004, Peggy had uterine exploratory surgery. (16
RT 4316-4318) Sapna rode her bike to the Dev home and accompanied
Ajay and Peggy to the hospital. (5 KT 023-924) As she and Ajay wailed
for news about Peggy's status, Sapna told Ajay she really wanted to
introduce Will to Ajay and Peggy. (16 RT 4363-4364) Ajay became
agitated because he did not want to engage in a heated conversation about
Will while he was worried about Peggy getting out of surgery safely. This
was simply too much. Instead, Ajay tried Lo show Sapna pictures of his frip
to the Caribbean with Peggy in order to avoid any further turmoil and to
distract himself from worrying. Sepna, however, could not slop talking
about Will. As a result, they got into a serious argument in which Ajay lost
his temper and blurted out that he felt like getting a gun and killing himself
and Sapna. (5 RT 926, 930; 16 RT 4318-4321, 4350-4360, 4363-4364; 15
CT 4155, 4160, 4165-4166) According to Araz, Sapna claimed Ajay
threatened to send her back to Nepal that night. (9 RT 2256-2257)

After the surgery, Sapna rode back to the Dev home with Ajay and
Peggy. Ajay and Sapna continued to argue about Will and Sapna's lack of
priorities. (16 RT 4319-4321) After they arrived home, the argument got
so heated that Peggy had to get out of bed twice to insist that they stop
yelling. Al approximately 11:00 p.m., Sapna stormed out leaving her shoes
and bike behind. (6 RT 1417-1418; 16 RT 4321-4325)

L. Sapna Becomes Enraged When Ajay Interferes With Her
Relationship With Will

On January 31, 2004, Ajay e-mailed Will and told him that he must
respect the family's cultural values if he wants to be involved with Sapna
romantically. (16 RT 4327-4329; 10 CT 2799) He attached a copy of a

letter Peggy’s sister, Terry, wrote to Sapna chastising Sapna for being
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disrespectiul and for confusing American values with promiscuity. (17 RT
4520; 10 CT 2799) Will broke up with Sapna the next day on F cbruary I,
2004. He reported to Ajay in an e-mail: "Ajay Dev, I have done as you
wish, and broken all romantic relations with Sapna." ({17 RT 4518-4519; 10
CT 2800)

Will told Sapna that he broke up with her because of Ajay's e-mail.
(5 RT 929; 7 RT 1712-1713) Sapna was outraged. (7 RT 1712; 8 RT
1979; 14 RT 3773-3774) On February 1, 2004, Sapna e-mailed Ajay and
told him she wanted nothing to do with him anymore and lo "Stay away
from my life!!" (14 CT 3958) She told her friend Sneh, "I moved out, 1
moved on, I don't know why they keep bothering me." (14 RT 3773- 3774)

F. Sapna Accuses Ajay of Rape On February 2, 2004:
One Day After Sapna Cut Off All Ties With Ajay
For Causing Her Break-Up With Will.

On February 2, 2004, the day after Will broke up with her, Sapna,
together with Megan, went to the police to accuse Ajay of rape.” (8 RT
1969, 1976, 1978, 1981-1982, 1996, 2065-2069, 2082) Sneh testified that
Sapna called numerous friends and told them Ajay had been having sex
with her. (14 RT 3826, 3828-3829) Sneh said Sapna also told her not to
speak to any investigators and that she wanted to sue Ajay (14 RT 3833)

On February 3, 2004, Detective Hermann interviewed Sapna about
her rape allegations. (8 RT 2097- 2098) Sapna reported that Ajay rapcd
her approximately two to three times a week starting two weeks after she
came to the United States to live with the Devs until she moved out of the
house in December 2003. (5 RT 1135; 10 CT 2744-2755) After Detective

Hermann completed his video-taped interview, he asked Sapna whether she

? Notably, Ajay and Peggy had taken Sapna to the Davis Police

Department in November 2003, when she received a threatening text, to
teach her how to file a complaint with the police (16 RT 4237-4243)
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was willing to do a “pretext” phone call in an effort to get Ajay to admit the
rape allegations. Sapna agreed. (9 RT 2103-2104; 10 CT 2777-2779)
V. The Pretext Call
On February 4, 2004, Ajay and Peggy were dining at Ajay's parents’
house when Sapna called Peggy answered. (16 RT 4350-4351, 9 CT

2453) Sapna asked (o speak to Ajay, but Peggy repeatedly told her Ajay
was not ready to speak to her. (9 CT 2453) When Sapna was unsuccessful
at getting Ajay on the phone, per Detective Flermann’s instructions, she
threatened Peggy by claiming she would go to the police if Ajay did not
call her back in five minutes. (9 CT 2454-2455) When Peggy still did not
put Ajay on the phone, Sapna hung up. (9 CT 2457)

The phone rang again ten minutes later. This time Ajay answered.
(16 RT 4354; 15 CT 4154) Now, Sapna, supervised by Detective
Hermann, could initiate the pretext upon which they hoped to obtain a
recorded admission from Ajay corroborating Sapna’s claim that Ajay had
raped her two to three times a week for five years from ages 15 to 20 years
of age. No such admission was obtained,

The pretext for the call, devised by Detective Hermann, involved a
lie that Sapna went to her school counselor and admitted she had three
abortions, but refused to tell the school counselor who the father was.
Sapna intimated that Ajay was the father and hesitantly told Ajay, “I did not
really tell her anything about us.... Should I tell her, about you and me
daddy?” (6 RT 1468-1469, 1482; 9 RT 2103-2105; 15 CT 4154)

Ajay did not know what to think of Sapna’s newest allegations.
From Lis perspective, Sapna was attempting to frame him because she was
so enraged about the break-up with Will and the consequences she would
suffer by severing all ties with the Devs as she vowed to do three days
before. (16 RT 4359-4364; 15 CT 4164-4166, 4170, 4177, 4187-4188)

. Ajay believed Sapna had falsely accused him and Peggy of physically
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abusing her in order to justify moving out of the home to pursue a life as an
“American girl” and was now falsely accusing him of rape out of rage. He
did not know how far Sapna would go to retaliate against him. In fact,
moments prior, Peggy informed Ajay that Sapna threatened to go to the
police if Ajay did not call her back. (16 RT 4350-4351) Dumbfounded,
Ajay said nothing in response to Sapna’s initial allegations. Finally, after a
very long pause, he told Sapna, ulterly exasperaied,

Sapna, you know what, go to police, arrest me. That’s what
you gonna have a justice. Go to counselor, go to police.
Give Ajay Dev’s name and tell everything And, you would
come and visit me in prison. It’s ok, because that’s exactly
what you wanted in this life anyway.

(15 CT 4154)

As the conversation progressed, Sapna’s accusations became more
direct: “you had sex with me, ever since I was 15 (15 CT 4155) Ajay
emphatically and repeatedly denied these accusations. After expressing his
disbelief, Ajay told Sapna, “Sapna, it’s wrongly accused.” (15 CT 4155)

SD:  (Sapna Dev): How is that wrongly accused? Didn’t
you do that to me, when ...

AD: (Ajay Dev): I did not.

SD: ... whenIwas 157

AD: No, I did not.

SD:  Are you lying?

AD: No, I am telling the truth.

SD:  How are you telling the truth?

AD:  You are lying. This is the worst possible accusation |
could possibly have.



AD:

AD:

SD:

SD:

SD:

AD:

SD:

AD:

10

.. You are making a threat

made me pregnant three times

Why are you telling me all this?
I am just, I am just asking you, should I talk about this,
or should [ not?

This is the dumbest thing I ever heard. If you want to
make me wrong accusation and kill me, kill my life,
try to do whatever you want. [ have my own voice to
the police department. [ have my own voice, and [

have been wrongly accused many times in my life,'

I’'m really afraid of you.

1 will not tolerate certain things like this. This is
humiliating and this is also wrongly accused of [UI]

[ am not accusing you of anything, but you are
accusing me.

[ am not accusing you.

You have already accused me of abuses, now you are
accusing me of sexual abuse too

How am I abu [sic] how am I doing that daddy?

You have already accused me of physical abuse, now
you are [Ul]

Ajay used the term "wiongly accused” when referring to Sapna’s
accusations against him and Peggy of physical abuse and when referring to
his mother's accusation that he put Sapna before his parents when he

adopted her without their consent. (16 RT 4368-4369; CT 3909)
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SD:

SD:

SD:

SD:

AD:

SD:

SD:

AD:

SD:

AD:

SD:

Well, you have hurt me, haven’t you? You have hit
me, haven’t you?

No, I have nol. I have slapped you. I have not hurt
you.

You have hit me, you have.

Sapna what do you want from me babu? What do you
want from me? Why are you [UI]

I just want your honesty, ok. I don’t want you to say
anything that’s not true. You, you did have sex with
me when I was 15, up until I moved out.

No, not true.

It’s not true?

It’s a big lie and you are trying to frame me, in lhe
negative way ...

Oh, ok.
... with the police department.
Alright.
You can go ahead Sapna. I will tell you this much
only. Iknow you are, you are refuse to talk to me and
see me in person ... you are trying to frame me and it
is not worth it.
I am not trying to frame anyone.
* * %
Sapna Don’t make a threat against me
I am not making any threats.

What do you want from me? Tell me right now.
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SD: Uh, uh...

AD: What do you want from me? What do you want from
me, tell me honestly The honest, what do you want

from me?

SD: Uhuh...

AD: What do you want from me Sapna? You know what;
you treat me like no one has ever tfreated me. No one.
I shouldn’t have deserve this.

SD:  You shouldn’t have deserved this?

AD: No, I shouldn’t.— I sacrificed everything for you and
your family. And this is what I gel [in] return.

SD: I guess I should just go to the police then daddy
AD: Sapna.
SD: 'What?

AD: 'Why don’t we both go to the police together,

(CT 4155-4159)

Throughout the call, Ajay implored Sapna not to fiame him out of
revenge simply because she was angry about Ajay’s emotional outbursls on
the night of Peggy’s surgery and her break-up with Will which resulted in
Sapna’s decision to completely sever herself from the Devs causing serious
consequences to her Nepali family and her future as an American citizen
(16 RT 4359-4364; 15 CT 4158, 4164-4166, 4170, 4177, 4179, 4187- 4188,
4195)

Approximately 30 minutes into the call, Ajay's parenls, who could
overhear Ajay’s side of the call, told Ajay to speak Nepali (16 RT 4355-
4357, 15 CT 4173) They did not trust Sapna and feared she was trying to

frame him. (16 RT 4355-4357; 15 CT 4175) In Nepali, Ajay nied to
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explain to Sapna how humiliating it would be to have to explain her false
accusations to his parents who were overhearing the conversation. Ajay

pleaded with Sapna:

Listen very carefully, babu. My mommy/daddy is also
now suspecting that there is something, [¥] Listen,
because they think something is going on between you and
me. My mommy/daddy is suspecting whether there is a
sexual relationship or not. [ Why, babu, why can’t you
understand the matter, tell me what would you get from
this, tell me, just tell me that much. I have been telling
you from the very beginning that my life will be gone but
liow about your life, your life will be gone, how can you
save your life, just tell me.'!

(15 CT 4174)

In response, Sapna asked, “How is my life re . ruining daddy?” (15
CT 4174) Ajay angrily explained that her life could be ruined “Becausc
you have fucked me after 18 years of your age.” (15 CT 4174) Sapna
replied equally indignant, “Ok, s0?” (15 CT 4174) After a long pause in
the conversation, Ajay stated, “That means you have given me consent”
which Sapna denied. (15 CT 4174) As discussed at length in Arguments
II and III, infra, the prosecution and defense disputed the meaning of this
highly ambiguous exchange at trial. What was not in dispute, however,
was Sapna’s comment, made seconds later: that she was angry at Ajay
because he would not admit that any of her allegations were true.

AD:  Talk softly, why are you talking so angrily?

SD:  Because I want you to talk to me. I want you to say it.
(15CT 4174)

Later in the conversation, there was another ambiguous exchange
between Ajay and Sapna that was hotly contested at trial. The trial court

permitted Sapna to translate Ajay’s statement spoken in Nepali (5 RT 962;

11

As reflected in Exhibit 799, the conversation spoken in Nepali

during the pretext call will be denoted in bold.
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9 OT 2480, 15 CT 4176) According to Sapna, Ajay purportedly said. “But
you had sex with me when you werc 18.”7 (15 CT 4176) The defense
expert who translated the pretext call testified that Ajay’s statement was
inaudible, but was able to decisively rule out Sapna’s lranslation becausc,
although mostly inaudible, the expert could unmistakably hear the [irst
syllable of the word in dispute which was incompatible with any Nepali
word connoting “sex ” (14 RT 3§66-3867)

As before, what indisputably followed this exchange was repeated
frustration on Sapna’s part due to Ajay’s contimied refusal to admit any of
the allegations. “Why don’t you admit?,” Sapna chastised Ajay (15 CT
4180) And, towards the cnd of the call, Sapna again scolded Ajay, “1 just
wanted to ask you about things, but you aren’t. Definitely you are not
telling me anything aboul this. I am gonna go.” (15 CT 4184)

In an effort to convince Sapna that her false allegations would
backfire on her, Ajay suggested that her allegations would eventually be
disproved by medical records which would surely expose the real person
who impregnated her. As proposed by Ajay, “You had abortion when
you were 18 years old and they have the record. When they have the
record, they will understand with which boy did you go with to give
name ” (15 CT" 4180) In response, Sapna did not deny that she had been
impregnated by a boyfriend. Insiead, she simply stated that “But the boy’s
name is not there.” (15 CT 4180) Sapna implicitly admitied she had not

1%

been impregnated by Ajay, but, rather, by a “boy.” 3She just wanted to
convince Ajay that he could not disprove her false allegations so easily.
This was one of the only times Sapna spoke in Nepali which effectively
prevenled Detective Hermann from understanding her concern,
Nevertheless, Ajay repeatedly warned Sapna Lhar her medical
records would show that he did not impregnate her (15 CT 4174, 4180-

4181)  “You have your abortion record; you have problem
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(inaudible); forget about things when you were 15 and the matter is of
after 18 years of your age.” (15 CT 4181) In fact, Sapna’s medical
records decisively show that her pregnancies perfectly coincide with the
time periods Ajay and Peggy suspected she was dating older boys behind
their backs and against their will. (4 RT §25-826, 829-833, 839-840, 847-
848; 7 RT 1678-1679, 1736-1737;, 9 RT 2116, 2212-2213, 2252, 2288-
2289, 2324-2325; 10 RT 2401; 14 RT 3754-3759; 15 RT 4085, 4199-4201;
9 CT 2391, 2411, 2425; 15 CT 4335-4337)

As the pretext call came to a close, Ajay asked Sapna to tell, "momn
what you just told me." (15 CT 4191) When Peggy got on the phone,
Sapna initially (ried to pretend that Pegpy already knew about the
accusations (15 CT 4191) When Peggy asked what she was lalking abou,
Sapna told Peggy that Ajay had been having sex with her since she was
fifteerr up until she moved out. (15 CT 4191-4192) Peggy handed the
phone back to Ajay and Ajay instructed Sapna to, "go to [the] police
department, go to the counselo: and say exactly the same thing.” (16 RT
4485-4486; 15 CT 4192) Then, Ajay expressed both his and Peggy's utter
shock and dismay over Sapna’s false allegations and her decision to frame
him. (15 CT 4193, 4195) Ajay ended the phone call with, “...we¢ brought
you to this country with a Green Card, enjoy your life. .May God bless
you!” (15 CT 4195)

V. After The Police Execute A Search Warrant At The Devs’
Home, Sapna Asks The Police To Stop Pursuine The Case
Against Ajay

Given Sapna’s threats to go o the policz, Ajay and Peggy relained
counsel to obtain advice about responding to the false allegations they
feared might soon come from Sapna. (9 RT 2128-2829: 16 RT 45 12) No
doubt, Sapna put the Devs on notice thal their lives would likely be

scrutinized for evidence of nefarious conduct. Therefore, at the direction of
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counsel, the Devs initiated an investigation of Sapna’s life in Nepal. (5 RT
983-986; 16 RT 4338-4339)

On March 16, 2004, approximately a month and a half after the
pretext call, the Davis Police exscuted a search watrant on the Dev home
{9 RT 2121) The police confiscated the Devs’ compulers and a plethora of
other electronic media (9 RT 2121-2122; 2932-2933; 1 CT 226-227) Or
the 209 pieces of confiscated elcotronic media, one zip disk had four adult
pornographic photographs, (11 RT 2932-2933) Forensic analysis of the
compulers showed pornography downloaded on both Ajay’s Dell laptop
and the family Dell tower.'> (11 RT 2887, 2918, 2932-2933; 4 CT 1119)
Peggy put the family Dell tower in Sapna's room in June 2003. (15 RT
4111) The police did not arrest Ajay after execuling the search warrant

On May S, 2004, with no formal charges pending against Ajay.
Sapna wrote a letter to the District Attorney wherein she requested that the
police “withdraw the case against Ajay K. Dev.” (9 CT 2501) Detective
Hermann helped Sapna draft the letter which clarilied she still believed in
Ajay’s guilt and, as a consequence, had not provided false information to
the police. (5 R'T 967-970; 8 RT 2140; 9 CT 2501) Sapna called Peggy on
Mother's day to let her know the case had been dropped. (16 RT 4331)

V1. Sapna Is Arrested In Nepal Preventing Her Return To The
United States and Jeopardizing Her Ability To Become A
United States Citizer.

In June 2004, approximately one month aflcr the case was dropped
against Ajay, Sapna traveled to Nepal to celebrate her sister’s wedding (3

RT 964-965; 10 RT 2438, 2474) As feared by Ajay’s parents, Ajay and

12 Ajay was charged with showing Sapna pornography while she was a

minor. {4 CT 886-887) THowever, the jury acquitted Ajay of all
pornography related charges. (19 CT 5200)  Thercloie, evidence
concerning the pornography charges will not be included in the Statement
of Facts, but will be discussed in more detail, infra, at Arguments V, VI and

Vi
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Peggy’s decision to adopt Sapna resulted in tremendous family turmoil and
division. (1S RT 4170-4173) Even Sapna acknowledged, at trial, that
Ajay’s cousin, Murali Narayan Deo, and Murali’s family probably held a
serious grudge against Sapna and her family because “their childien could
not go to America.” (5 RT 1030) In this regard, Sapna understood why
Murali would pursue criminal charges against her. (5 RT 1030} Therefore,
having learned that Sapna lied about her date of birth on her 1998 passport,
Murali went to the Nepali government on July 1, 2004 to bring a case
against Sapna. (5 RT 982-986, 1025; 10 RT 2572-2574; 9 CT 2502-2504)
On July 4, 2004, the Nepali government arrested Sapna, chaiged her with
passport fraud, and confiscated her 1998 passport. (5 RT 977-980) Sapna
was in jail for 19 days and legal officials allowed he: mother to stay with
her during this period, (5 RT 978-979) Without her passpout, Sapna had no
way of re-entering the United States and, as a resull, risked losing her legal
residency status and her path to American citizenship.

VIL  Sapna Reinstates The Charges Against Ajav _ Which,
Facilitated By Deteclive Hermann, Eunables Her Return To
Lhe United States As A Legal Resident And Continue Her
Pursuit Of American Citizenship

Aller Sapna’s arrest, Sapna contacled her ({riend Araz
Taifehesmatian and told him she was being held in Nepal against her will
She asked him to call Detective Hermann to facilitate her retum to the
United States. (9 RT 2141-2144, 2244-2245, 2247-2248) Sapna testificd
that Ajay called her from Kathmandu and asked her (o eithe stay i Nepal
ot goto Canada (9 RT 970-977) According to Sapna, Ajay offered to pay
her expenses and promised to bring her back to the United States in a few
years. Sapna claimed to refuse (5 RT 975-976) Sapna gave Heimann the
caller ID for Ajay's alleged call. (11 RT 2952-2953) However, the ID was
not a Kathmandu phone number. (14 RT 3876)
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In August 2004, after Sapna's arrest, Peggy’s mother, Beverly
Taylor, retained immigration attorney Charles Stebley, to tnform the United
States Government of Sapna's false allegations againsl Ajay and alert the
govemnment to Sapna’s adoption and immigration fraud based on Sapna's
use of a false date of birth. (10 RT 2438, 2445, 2450-2452, 2456; 13 RT
3455) At Ms. Taylor’s direction, Mr. Stebley wrole a series of lelters to
different immigration agencies alerting them to Sapna's visa fraud and her
possible attempt to illegally re-enter this country P10 RT 2444-2447,
2456: 13 RT 3467; 14 CT 3981-3983, 3985-3989) At trial, the prosecution
referred 1o this collective legal correspondence as the “poison letters” in an
effort to establish that the Devs wanted to prevent Sapna from returning to
the United States to testify against Ajay. (9 RT 2185-2186; 10 Rl 2407,
2420, 2423, 2513-2524, 2529-2536; 14 RT 3392-4400) The letters were
equally consistent with the Devs’ earnest desire to expose Sapna’s [raud
because it was painstaking for the Devs to watch Sapna reap the
immigration benefits they put in place for Sapna afier she decided to frame
Ajay for rape.

In late October 2004, Peggy, Sanjay, Beverly and Ajay’s mother,
Goda, traveled to Nepal. (10 RT 2429, 2502; 16 RT 4332-4334) The
purpose of the trip was to confront rumors in the Nepali communily
concerning Ajay. (10 RT 2430-2431; 16 RT 4332-4334) Peggy, Sanjay
and Goda observed a hearing at Sapna's Nepali court proceedings. (7 RT
1602-1603; 10 RT 2430-2431; 16 RT 4340) At trial, Sapna testified that
she never told the Nepali Court or her three Nepali defense attorneys that
she believed Ajay was trying to keep her in Nepal against her will (3 RT
1076-1077, 1081-1082)

1 Mr. Stebley contacted the following federal agencies: Immigration

and Customs Enforcement (hercinatter “[.C E 7); Homeland Security; U S
Citizenship and Immigration Services; and the U.S Embassy in Nepal. (13

RT 3467)
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On Tune 26, 2005, Sapna was convicted of passport fraud in Nepal.
(14 CT 4071-4093) The Nepal court determined that Sapna’s accurate birth
date was April 28, 1983, not January 5, 1984.1 (5 RT 985-986; 14 CT
4071-4093) Due to her conviction for passport frand, Sapna was not
allowed to re-enter the United States without a "waiver of police
certificate.” (11 RT 2756; 13 RT 3437-3439, 3447-3448, 3450-3452)

On October 3, 2005, at the behest of Detective Hermann, the U S.
Embassy in Nepal issued a waiver of police certificate allowing Sapna to
re-enter the country. (9 RT 2157; 11 RT 2759, 2769-2771; 13 RT 3437-
3439, 3446-3447; 14 CT 4087) Immigration specialist, Luz Dunn, testified
that the embassy waived Sapna's police certificate because Sapna planned
to testify in a criminal case.!” (11 RT 2759; 13 RT 3439) When applying
for a new passport, Detective Hermann advised Sapna to use the birth date
of April 28, 1983, consistent with the Nepali court verdict. (5 RT 987-988,
1083-1084) After obtaining a new passport, Sapna re-entered the United
States on November 16, 2005. (5 RT 1000; 9 RT 2153; 9 CT 2505) Upon

' The trial court ruled that Sapna’s conviction from Nepal and the

Nepali court’s finding that her accurate date of birth was April 28, 1983
could not be introduced for the truth of the matter asserted. (7TRT 1727, 14
ST 4071-4093; see also ent [V,
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entry, I C.E. confiscated Sapna's green card becausc (he birth date
conflicted with the birth date on her new 2005 passport.’®  Detective
Hermann testified that Sapna immediately applied for citizenship, but was
denied as were her numerous appeals.’’” (9 RT 2183-2185) In contrasl,
Sapna testified that immigration officials advised her that 1.C.E. would send
her a new green card (4 RT 897-898; 5 RT 1001-1002) However, at the
time of trial, almost four years later, Sapna conceded that I C.E. had still
not sent her a new green card. (4 RT 897-898, 5 RT 1001-1002)
Nevertheless, at trial, Sapna believed she was still in the process of
becoming a United States citizen. (4 RT 897)

Luz Dunn further explained, at trial, that the United States
government was still investigating Sapna's birth date and, given the date
discrepancy, her adoption and derivative immigiation status could be
revoked. (13 RT 3422, 3440-3441) Dunn also conlirmed through expert
testimony that a person illegally residing in the United States can become
an American citizen by proving he or she is a vietim of domestic violence.
(13 RT 3433-3434, 3446-3447)

On April 26, 2006, approximately five months after Sapna returncd
to the United States, and three days after her Visa cxpired, Ajay was
arrested. (1 CT 1-3; 9 CT 2505) On March 27, 2009, one month belore
testifying against Ajay and three and a half years afler re-entering the
country, Sapna submitted an application with the INS 1o have her
confiscated green card replaced. (4 RT 894, 897-898; 5 RT 1086-1087; 9
CT 2451-2452)

¢ At trial, Sapna provided the court with a photocopy of her

confiscated green card and this copy was entered mto evidence (5 RT
1085; 9 CT 2450).

1 Detective Hermann testified (hat he did not include Sapna's
citizenship applications or appeals in his report to the defense as he did not

think they were relevant to the case. (9 RT 2183)
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VIIL. At Trial Sapna Testified That Ajay Raped Her Two To Three
Times A Week For Five Str dlUllt Years me Ages 15 to 20.

A. Alleged Rapes in the Dev Home

At trial, Sapna testified that Ajay first touched her inappropriately in

iearly February 1999, within the fust couple weeks of her arrival She
clauned that Ajay laid down behind her while she was on the couch (4 RT
'754 -755) According to Sapna, Ajay pressed his pelvis into her backside
'and touched her breasts over her clothes, (4 RT 757-758) After three to
ﬁve minutes, Sapna claimed she got up and walked away. (4 RT 759)
!Sapna testified that Ajay told her not to tell anyone. {4 RT 760)
l Sapna testified that the second incident occurred within a month of
the first. (4 RT 763) According 1o Sapna, Ajay carried her (o his bedroom
and tried to undress her as she tried to get away. (4 RT 763-764) Sapna
test1ﬁed that Ajay told he: to keep quiet and undressed hor while holding
hei down. He then inserted his fingers into her vagina, then his penis. (4
R’l 764-766) She said it lasted about 10 minutes (4 RT 766) Sapna
tesnﬁed that she did nol think Ajay used a condom, (4 RT 767)

Thereafter, according to Sapna, Ajay raped her, without fail, two to
t'hree times a week for five years. (4 RT 768, 774-775, 813, 824: 5 RT
1135 1136, 1150; 7 RT 1619) Sapna could not remember details about the
s;ubsequcnt rapes. (4 RT 769; 7 RT 1619-1620) As for the second Iape,
S:apna testified, “I think it was in my bedroom. . . Yeah, | think. I’m not
positive. I don’t remember.” (4 RT 769)
| Sapna also testified that, in the beginning, Ajay digitally penetrated
bi;er “almost all the time," but during the latter rapes, “probably half the
t:ime.” (4 RT 813) Sapna claimed she lost her virginity when Ajay put his
f':mger in her vagina for the first time. She testified that it was so traumatic

she would never forget it. (6 RT 1341- -1342) She claimed it happened at

the Concord house, but could not remember any other details. She initially
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thought she may have bled on her underwear, but subsequently she
indicated she was not sure whether she was wearing underwear. (6 RT
1341-1345)

Sapna testified that, for the first six months, Ajay raped her only
when Peggy was out of the house. {4 RT 769, 775-776) Thereafter, Sapna
testified that Ajay started raping her at night in her bedroom while Peggy
was asleep. (4 RT 775-776) Sapna claimed that Ajay climbed into her bed
while she was sleeping and told her not to make any noise. She could not
recall details of the alleged rapes. (4 RT 776)

Sapna testified that the rapes made it impossible for her to love Ajay
as a father, but she had to express love to him because he provided so much
for her. (4 RT 774) Sapna testified the more Ajay raped her, the more she
hated him and did not want to be around him. (6 RT 1462-1463; 7 RT
1540-1541) She testified that she did not tell anyone because hie told her hie
would send her back to Nepal, her reputation and career would be ruined,
and he and Peggy would get a divorce (4 RT 760)

B. Alleged Oral Copulations

Sapna testified that Ajay made her put his penis in her mouth. (4 RT
803; 5 RT 1158-1160) She explained thal Ajay made her watch a
pornographic video called "Eighteen and Confused" and forced hei to
orally copulate him as depicted on the video. (5 RT 1159) Sapna claimed
she was shown "Eighteen and Confused” on Ajay's laptop, in 1999, at age
15. (5 RT 1112, 1159) However, evidence at trial clearly established that
the "18 and Confused" video did not exist in 1999, when Sapna was 15, but
was produced in mid-January 2000. (12 RT 3032-3034; 10 CT 2810-2812)
Moreover, Peggy testified and had a receipt to show that the laptop,
allegedly containing the pom video, was not purchased until November

2001 (15 RT 4109-4110, ACT (8/10/2010) 16)
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Sapna estimated that she was forced to give Ajay oral sex about
three times a month totaling approximately 30 to 50 times over the course
of three years. (5 RT 1162-1 163) When asked for delails, Sapna expressly
testified, “All I remember is resisting him and feeling disgusied.” (5 RT
1161) These repeated instances of oral sex were 50 traumatic for Sapna,
she testified it was “something that I will always remember that was done
tome.” (5 RT 1160) At trial, Sapna could not remember if Ajay ever
cjaculated during oral sex. (5 RT 1162-11 63)

Contrary to her trial testimony, during her videotaped interview with
Detective Hermann on February 3, 2004, Sapna adamantly denied that Ajay
ever forced her to perform oral sex on him. She explained, "[b]ecause I just
thought it was disgusting to do - put his thing in [ never - I mean, it's
disgusting to put that thing in my mouth. . .I wouldn't doit." (10 CT 2764-
2765) Similarly, Officer Briesenick testificd that, when Sapna reported the
charges against Ajay on February 2, 2004, she never included any
allegation relating to oral copulation, (8 RT 2084)

C. Alleged Rapes and Assaults Outside the Dev Home

At trial, Sapna testified that Ajay raped her at Peggy's mom's house
(Beverly), Peggy's sister's house (Terry), Ajay's brother's house (Sanjay),
their friend's home (Evanne), at Motel 6 and in Bangkok, Thailand. (4 RT
808, 812-813; 7 RT 1565-1572, 1596-1599) When asked whether Ajay
raped her during family vacations to Las Vegas, Washinglon DC, Grants
Pass, Oregon and/or Kathmandu, Nepal, Sapna stated she could nol recall
(7RT 1508-1510)

Within her first month in the United States, Sapna testified that Ajay
raped her while visiting her Aunt Terry and her cousins in Montercy. (7
RT 1593-1595) Sapna could not remember the exact date, but Pegey
testified that the visit ocourred al the end of February 1999 (1S RT 4192)

Sapna testified that she slept on the living room floor that night with Terry's
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sons, Benjamin and Nacho, and that Ajay raped her while Ben and Nacho
were in the same room. (7 RT 1514, 1593, 1595) Sapna could not
remember details, just that it occurred. (7 RT 1593, 1393) Ben testified
that he, then age 12, slept next to Sapna on the living room floor and Nacho
slept next to Ajay (14 RT 3672, 3677-3678)

Sapna also testified she was raped at Beverly's home near Monterey.
According to Sapna, Ajay raped hel on the [loor as Peggy slept in the bed
adjacent to them. (4 R'1"809-811; 7 RT 1585, 1587-1593) Sapna could not
remember other details of the incident. (7 RT 1588, 1592-1593)

At the preliminary hearing, Sapna testified thal no rapes ever
occurred when she was sleeping in the same bed as Peggy (7 RT 1560-
1562) At trial, however, Sapna testified that Ajay was able to rape her in
the same bed as Peggy on two occasions withoul waking up Peggy: once al
Sanjay's house and once at Evanne's house. (7 RT 1595-1598)

At trial, Sapna testified that she was raped at Sanjay's house
"probably once." (4 RT 812-813; 7 RT 1519, 1595-1597) In contrast,
Sapna did not testify to any rapes occurring at Sanjay and Tasha's (Sanjay's
wife) house at the preliminary hearing nor did she report any alleged rapes
occurring at Sanjay’s home to Officer Briesenick o1 Detective Hermann. (7
RT 1516-1519) At (rial, Sapna could not remember when this particulal
rape at Sanjay’s home occurred and could not recall the occasion for their
visit to Sanjay's home which was odd because Ajay and Sanjay had barcly
spoken to each other since Sapna’s adoption. (7 RT 1519-1520)

Sapna testified she, Ajay, and Peggy stayed overnight in Sanjay’s
basement and all slept together in the same bed. (7 RT 1521} According to
Sapna, she was sleeping in the middle of the bed, between Ajay and Peggy,
with her back towards Ajay. (7 RT 1521, 1527) Sapna claimed Ajay took
her underwear half way off and put his penis in her vagina She did not

know if he was wearing a condom or if he ejaculated. Although Peggy was

43



very close to her in the bed, she did not touch her or say anything or try to
step Ajay. (7 RT [521-1531) Sapna testified she slept in Samjay's
basement in the same bed as Ajay and Peggy "a lot of times," "probably
two or three times." She could not remember if AJay raped her on the olher
occasions. (7 RT 1531-1532) Sanjay and his wife, Tasha, both testified
that Sapna never spent the night at their house. (14 RT 3877-3878, 3881,
3911)

Sapna aiso claimed to be raped at least two times at Evanne
O’Donnell’s home. (7 RT 1513, 1595-1597) According to Sapna, she and
Peggy were sleeping in Sairsha's room (Evanne's daughter) when Ajay
crept in during the night and raped Sapna while Peggy lay asleep beside
them in the same bed. (4 RT 812-813; 7 RT 1597-1598) In the other
instance, Sapna testified she was sleeping on the couch in the living 100m
when Ajay raped her. (4 RT 8 12-813) Sapna did not remember any details
of the rape except that maybe the dog got up and left. (7 RT 1598-1599)
Evanne testified that Sapna always slept with Peggy in Sairsha's 10om and
never in the living room with Ajay. (15 RT 3916-3917)

Sapna testified that during the family vacation in Hawaii in 2002,
she walked into the hotel room to shower while Ajay was in the room,
Peggy and Cassandra were on the beach. (4 RT 814-816) According (o
Sapna, Ajay grabbed her around the waistline in a sexual manncr. When
Cassandra walked in the room everything stopped. (4 RT 816—815?,/ 1508)
At the preliminary hearing, Sapna testified that Ajay never touched her
sexually in Hawaii. (7 RT 1700)

D. Alleged Rape in Bangkok, Thailand in 2003

At the preliminary hearing, Sapna initially testified that Ajay ncver
raped her outside of California. (7 RT I511-1512) This testimony was
consistent with Sapna’s video-taped interview with Detective Hermann in

2004 where, when asked generally about the alleged rapes, Sapna neve
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mentioned anything about Thailand or Nepal. (7 RT 1601; 9 RT 2177-
2178; 11 RT 2970-2971) However, on cross examination, when asked
whether Ajay raped her when they traveled together to Nepal and shared a
hotel room tn Thailand during a layover, Sapna changed her testimony, at
the preliminary hearing, and claimed Ajay had, in fact, raped her outside of
California (4 RT 857-860, 7 RT 1699-1702) At trial, she gave the same
testimony. (4 RT 857-860; 7 RT 1699-1702)

When asked about whether Ajay had raped Sapna upon their return
to the United States, Sapna stated she could not recall (7 RT 1511-1512)
However, she could not deny that, although she claimed Ajay had stiil been
forcing her to have sex with himn two to three times per week iminediately
before they left for Nepal, she begged Ajay and Peggy to return from Nepal
a month early requiring her to travel home with Ajay. (4 RT 853, 856-857;
15 RT 4128-4130)

E. Alleged Rapes After Sapna Moved Qut

Sapna testified at trial that she moved out of the Dev home in
December 2003 to get away from Ajay because he had been raping her. (6
RT 1479-1480) She told Detective Hermann that the rapes stopped once
she moved out: “Oh it lasted ever since, um, | moved out — until I moved
out; probably just December, the month of December.” (10 CT 2745)
However, after Sapna moved oul she stayed in frequent contact with Ajay.
Phone records show Sapna called Ajay approximately 50 times in
December 2003. (7 RT 1566-1567; 14 CT 3961-3978)

Despite what she initially told Detective Hermann about the rapes
ending once she moved out, Sapna later changed lher story and, at trial,
testified that Ajay raped her at Motel 6 after she moved out of the Dev
home (7 RT 1569-1572) Specifically, she testified that Ajay picked her
up at her apartment and, although she thought they were going to the park,

he took her to the motel. Sapna testified that she voluntarily followed Ajay
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into the motel room as she believed they would just talk, (4 RT 882; 7 RT
1536-1537, 1552-15536, 1570) Despite having been raped 500 to 700 fimes,
Sapna staled she gave Ajay the "benefit of the doubt.” (7 RT 1552-1553,
1556) Once in the room, Sapna testified that when she refused Ajay's
advances and tried to leave, he grabbed her arm and took her purse to
prevent her from leaving. (7 RT 1569-1572) Sapna testified she hit Ajay
with her arms to get away. (7 RT 1571) According to Sapna, Ajay then
pushed her on the bed, held her hands down with one hand and took off her
clothes with the other while she struggled to get away (7 RT 1574) Then,
still holding her with one hand, he took off his clathes (7 RT 1576) Sapna
testified that while Ajay held her hands down with one hand lic inserted his
penis with the other. (7 RT 1572, 1578) Sapna testified she had
nightmares about this experience and, it was so fraumatic, she would never
forgetit. (7 RT 1548-1549)

Although the alleged rape occurred J anuary 12, 2004, Sapna
admitted she did not inilially tel! the reporting officer, Officer Breisnick,
about this rape on February 2, 2004 or Detective Hermann February 3,
2004 because she didn't remember il. (7 RT 1549-1550, 1582-1583; 9 R1
2109-2120; 14 CT 3930-3933) Sapna told Detective Hermann about the
alleged rape only alter Ajay mentioned the motel during the prelext call. (7
RT 1549-1550, 1696-1697; 8 RT 2079; 9 RT 2107-2108, 2205) Megan,
her roommate, and Araz both testified Sapna never told them she was
allegedly raped at Motel 6. (7 RT 1549; 8 RT 2079; 9 RT 2205)

On Januvary 29, 2004, also after Sapna moved out, Sapna claimed
that Ajay tried to rape her the night of Peggy’s surgery. (6 RT 1389-1393)
Sapna claimed, while at the hospital, Ajay begged her to move back home
and threatened to kill himself and her if she refused. (5 RT 926-927)
Sapna testified Ajay was so desperate he offered to pay her for sex (3 RT
926-930; 10 CT 2753} Sapna claimed she did not recall arguing about Wil|
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that night (7 RT 1708-1709) Despite Ajay’s alleged threats and illicit
sexual inducements, Sapna testified she wanted to spend the night at the
Dev home to heip Peggy. (6 RT 1391, 1407, 9 CT 2618) Sapna's

descriptions of the alleged attempted rape thal night vary. In her interview
with Detective Hermann, Sapna claimed Ajay got on top of her, his pants
were down and she felt him ejaculate into a condom outside her body
before he climbed off. (6 RT 1420-1421, 1423-1426; 9 CT 2818-2621)
Sapna didn't scream because Peggy was sick. (9 CT 2619) At the
preliminary hearing, Sapna testified that Ajay tried to get on top of her, but
was unsuccessful because she got away. (6 RT 1412-1414) At trial, Sapna
testified they were both clothed, Ajay laid on top of her and huwmped her.
(6 RT 1389-1395, 1404-1407) She did not feel or see him ¢jaculate. (6 RT
1395) Sapna testified that the event was so traumatic she screamed and ran
out of the house. (5 RT 934-935; 6 RT 1394-1395) Peggy testified that she
witnessed Ajay and Sapna sitting on the futon in Sapna's room, arguing,
before Sapna abruptly left, (16 RT 432{-4325)

At the preliminary hearing and trial, Sapna testificd she was terrified
after this attack and immediately went to the police the same night to report
it: January 29, 2004. (6 RT 1386-1389; 1394-1395, 1400-1401; 7 RT
1717) However, police reports show that Sapna did not go to the police on
January 29, 2004 and that the initial police report made no mention of an
attempted rape on January 29, 2004 (8 RT 1969, 1976, 1978, 1981-1982,
1996, 2065-2071, 2082) In fact, Officer Bricsnick testified that Sapna
never reported being sexually attacked on January 29, 2004, (8 RT 2068-
2071) Rather, Briesnick testified that Sapna reported her last sexual
encounter with Ajay to be before she moved out of the Dev home in
December 2003, (8 RT 2075, 2077-2078, 2080-2081)

In an effort to clarify conflicting mformation about the exact date

Sapna first went to the police to report these crimes against Ajay, Sapna
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tried to explain that she and Megan went to the police department the night
of Peggy's surgery, but the door was locked so they went home. {5 RT 942-
944; 6 RT 1382-1386, 1396-1397; 7 RT 1717) Then, the next night (which
would have been January 30, 2004 - not F ebruary 2, 2004) they went again
and got in. (5 RT 942-944) Megan, however, testified that she and Sapna
went to the police department only once She testified it was at night and
the department was locked, so they rang the "after hours bell" and were let
m. (8 RT 1996) Officer Breisenick confirmed that the department is
always accessible by the "afler-hours" bell and that Sapna used the "after-
hours bell” to get into the siation on February 2, 2004 —~ not January 29,
2004 (8 RT 2065-2067, 2082)

The February 2, 2004 police report by Otficer Briesnick was taken
one day after Will broke up with Sapna — the same date Sapna emphatically
told Ajay to "stay away from my life." (7 RT 1713; 8§ RT 2065-2067; 10
CT 2800; 14 CT 3958)

The prosecution attempted to explain Sapna's delay in reporting
these alleged rapes and her inconsistencies by introducing expert testimony
from Dr. Anthony Urquiza (8 RT 1863-1865) According to Urquiza,
children who suffer from the Child Sex Abuse Accommodation Syndrome
(CSAAS) may experience entrapment, accommodation and delayed and
unconvineing disclosure. (8 RT 1880-1900) However, Dr. O’Donchue, the
defense expert, testified that no psychological or psychiatric associations,
including the AMA, have embraced CSAAS and ils legitimacy has been
greatly undermined by scientific research. (§ RT 1904-1908; 12 RT 3231-
3237, 3240-3241)

F. Sapna Alleged That Ajay Impregnated Her Three Times.

At trial, Sapna testified that Ajay impregnated her three times as a
result of 1aping her 500 to 700 times over a five year period (4 RT 768,
774-775, 813, 824-825, 830, 5 RT 1135-1136, 1130, 7 RT 1619; 9 RT
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2116; 10 RT 2401, 11 RT 2981; 9 CT 2389, 2404, 24006, 2423, 2425)
These pregnancies occurred within an eleven month window: between
November 2002 and October 2003 when Sapna was between 18 and 19
years old. (4 RT 825; 9 CT 2389, 2404, 2406, 2423, 2425) Sapna insisted
that the pregnancies could only have been caused by Ajay because she was
not having sex with anyone else when she got pregnant. (11 RT 2981, 10
CT 2770-2771) However, Araz directly contradicted Sapna’s testimony by
exposing the fact that they were having sex &t his mother’s house once a
week during the Fall of 2003. (4 RT 870; 9 RT 2220, 2252, 2324; 16 RT
4445; 9 CT 2551) The evidence also showed that Sapna was dating Sid
during her first two pregnancies, from November 2002 through May 2003,
and dating Araz during the third pregnancy scare in November 2003. (4 RT
826-827, 849; 5 RT 1138, 1149-1150; 7 RT 1678-1679; 9 RT 2212-2213,
2220, 2252, 2289, 2324-2325; 10 RT 2613-2615, 2623; 13 RT 3309-3311,
3319; 14 RT 3754-3759; 15 RT 4085, 4199-4201; 16 RT 4380; 9 CT 2350,
2358, 2382-2383, 2393, 2404, 2406, 2423, 2425; 14 CT 3944) Sapna
offered no explanation as 1o why she only got pregnant during the times in
which she was dating older males Ajay and Peggy forbade her 1o sce or
why she never got pregnant from ages 15 to 17 even though she was [ertile
and claimed that Ajay rarely wore condoms during these alleged rapes. (4
RT 830; 9 CT 2391, 2411, 2425)
LEGAL ARGUMENT
L. APPELLANT WAS DENIED DUE PROCESS AND A

FAIR TRIAL BY THE TRIAL COURT'S FAILURE TO
INSTRUCT, SUA SPONTE, ON CORPUS DELECTI.

A. Introduction

To prove its case, the prosecution introduced the following evidence
to convict Ajay of the crimes charged in this case: (1) evidence of a

recorded pretext call; (2) testimony from the victim alleging a variety of



sex-related crimes and dissuading charges; and (3) pornography evidence
found on the Dev computers which was used to support the intent elements
of the sex-related crimes and two separately charged pornography charges
The pretext call involved a one hour conversafion between Sapna and Ajay
spoken in both English and Nepali. While Ajay explicitly denied having
sex and/or raping Sapna on this recorded call, there were two highly
disputed statements in the call, spoken in Nepali, which the prosecution
argued were admissions of sex after the age of 18 and, in closing, relied on
these statements in an attempt to persuade the jury that these "admissions”
somehow retroactively applied to ages 15 through 18 as well. In contrast,
the defense transiator gave expert testimony thal the statements were not
necessarily admissions of sex. Ajay's out-of-court statements made during
the pretext call were admitted as non-hearsay pursuant o Lvidence Code
section 1220. The trial court, however, failed to instruct the jury pursuant
to CALCRIM No. 339. As a consequence, the jury was improperly
permitted to rely solely on the pretext clajim to convict Ajay. This error

requires reversal.

B. The Trial Court Failed To Instruct The Jury, Sua Sponte,
Pursuant to CALCRIM No. 359,

A court has a sua sponte duty to instruct the jury on corpus delicti

whenever such statements form part of the prosecution's casc. {(People v.
Hawk (1961) 56 Cal 2d 687, 707; Pen. Code § 1259.) In this regard, the
California Supreme Court has explained: "In every crimmal trial, the
prosecution must prove the corpus delecti, o1 the body of the crime itself -
i.e., the fact of injury, loss, or harm, and the existence of a criminal agency
as its cause. In California, it has traditionally been held, the prosecution
cannot satisfy this burden by relying exclusively upon the extrajudicial
statements, confessions, or admissions of the defendant.” (People v.

Alvarez (2002) 27 Cal.4th 1161, 1168-1169.) The law also requires that
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CALCRIM No. 359 be given whenever CALCRIM No. 358 and/or
CALCRIM No. 357 is given since the corpus delicti instruction concerns
statements of alleged guilt by the defendant. (People v. Ray (1996) 13 Cal
Ath 313, 342: People v. Jennings (1991) 53 Cal.3d 334, 364. [discussing

corpus delicti rule in the case of an affirmative admission; by analogy the

rule also should apply to adoptive admissions.])

Here, Ajay's out-of-court stalements made during the prelext call,
alone, required the trial court to instruct the jury pursuant to CALCRIM
No. 359. The fact that CALCRIM No. 357 and CALCRIM No. 358 werc
given only solidifies this independent duty (12 CT 3247; People v Ray,
supra, 13 Cal. 4th at p. 342; People v Jennings, supra, 53 Cal 3d atp. 364 )

C. Standard of Review

Review of a court's error in failing lo give a sua sponte jury
instruction involves an underlying question of law and, therefore, is entitled
to de novo review. (People v. Alvarez (1996) 14 Cal. 4th 155, 217)

D. The Failure To Instruct The Jury On CALCRIM No. 359

Prejudiced Appellant Requiring Reversal As A Matter Of
State and Federal Constitutional Law.

State law instructional error requires reversal where there is a
reasonable probability that, but for the error, the jury would have returned a
more favorable verdict. (People v. Watson (1956) 46 Cal.2d 818, 836)
Moreover, while the corpus delicti rule itself is not compelled by federal
law, the arbitrary deprivation of a purely state law entitlement may also
violate the Due Process Clause of the Fourteenth Amendment. (Hicks v.
Oklahoma (1980) 447 U.S 343; Hewitt v Helms (1983) 459 U.S. 460, 466
[liberty interests protected by the Duc Process Clause arise from two
sources, the Due Process Clause itself and the laws of the States).)

Therefore, 1eversal is also required where respondent cannot prove beyond

a 1easonable doubt that the error was harmless, (Yates v Fvatt (1991) 500
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U.S. 391, 407; Chapman v. California (1968) 386 U.S. 18, 24; People v,
Roybal (1998) 19 Cal 4th 481, 520; Sullivan v, Louisiana (1993) 508 U S
275,279)

In the case at bar, there is no way to rule out the possibility that the
Jury relied solely on the pretext call in reaching its verdicts. In this iegard,
the prosecution repeatedly implored the jury to find that Ajay made
admussions and adoptive admissions to (he crimes duting the pretext call
requiring the jury to convict Ajay of the crimes charged (18 RT 5009; 19
RT 5139, 5143, 5145) In fact, the prosecution found the pretext call so
significant it devoted most of its closing argument to Ajay's out of court
statements made during the pretext call,'® (18 RT 4960-501 8, 19 RT 5120-
5145) Atthe very end of its closing remarks, the prosecution told the jury
that, in order to prevent getting lost while going thiough the 92 counts
during deliberations, it needed to start with the pretext call: "you starl with
what he admits 1o, you start with the threats and the dissuasion.” (19 RT
5143)

It is also reasonably probable that the jury solely relied on the
pretext call evidence because the other evidence, primarily Sapna's
testimony and the pornography evidence, were cxtremely weak and
wrought with inconsistencies.

The evidence presented against Ajay was nowhere near
overwhelming.  Rather, taken as a whole, the evidence was equally
consistent with his innocence. At the four day preliminary hearing wherein
the prosecution introduced Sapna’s teslimony accusing Ajay of rape and
molestation; the pretext call; most of the pornogiaphy evidence; and
elaborate dissuading evidence, the presiding judge characterized the

prosecution’s evidence as “sparse.” (2 CT 493) In the end, while the
18 The reporter’s transcript reflects that out of a 75 page closing
argument, 50 pages were spent exclusively on the pretext call (18 RT

4960-5018; 19 RT 5120-5145)
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preliminary hearing judge held Ajay over for tiial finding “probable cause”
with respect to most of the counts, it conceded, “there are many areas where
someone may doubt.” (3 CT 839) Therefore, given the amount of
evidence that was considered at the preliminary hearing, this judicial
assessment signifies this was a very close case.

1. A Vietim Of Serial Rape Would Not Develop Sincere
Feelings of Familial Love If Her Abuser Started Raping
Her Two Weeks Into Their Relationship.

Absent Sapna’s allegations, the evidence at (rial clearly shows that
Sapna was very hiappy living with the Devs and that within six months to a
year developed a sincere love {or them as host parents. (6 RT 1470-1474;
14 RT 3743, 9 CT 2525-2530; 14 CT 3914) Pholographs, home videos,
letters, e-mails, texts and phone logs all show this undeniable and heart-[elt
connection. (6 RT 1349-1350, 1470-1474, 1481; 10 RT 2576; 14 RT 3743,
9 CT 2525-2530; 10 CT 2734-2735; 14 CT 3927-3929; 15 CT 4349) LEven
the prosecution conceded in its closing that Sapna loved Ajay and Peggy
Dev as parents, (18 RT 4966) However, while a loving (ather/daughter
bond would naturally develop where a [ather/daughter relationship starts at
birth or early childhood (even if rape or molestation later developed), it
seems almost impossible to develop where, as here, the father and daughter
relationship did not start until the daughter was 15 years old and, two weeks
into the relationship, the father allegedly started molesting and raping his
daughter two to three times a week for five years (4 RT 768; 10 CT 2743-
2745) That's a rape almost every other day. In these circumstances, it
seems highly unlikely that such a decp and loving bond could occur.
Therefore, since the evidence indisputably shows how much Sapna
sincerely loved Ajay and Peggy, it seems less likely that her allegations

could be tiuc.



2. Unlike Other Rape Cases, Numerous Professionals
Scrutinized The Relationship Between The Devs and
Sapna To Determine Whether There Were Any Signs of
Rape, Trauma Or Sexual Misconduct In Order To
Sanction The Adoption.

In 1999, the Adoption Support Unit of the Depaitment of Social
Services instituted a home-study of the Dev home and required
psychological and medical examinations of Sapna to determine whether
' Sapna suffered abuse or neglect. Based on these thorough examinations,
.completed prior to the adoption, the Department determined there was no
-evidence of abuse and the Devs were suitable patents.”” (9 RT 2350, 2354,
52359, 2361-2363, 2365-2367, 2368 - 2370, 2379, 2383-2429; 14 CT 3914,
3925)
| Unlike other rape cases, the relationship between Ajay and Sapna,
the alleged perpetrator and victim in this case, was scrutinized for potential
ésexual abusc by professionals specifically trained to identify this very type
of misconduct. In fact, both the defense and prosecution experts, Dr.
;O'Donohue and Dr. Urquiza respectively, testified at trial that persons who
have expericneed trauma, such as being raped two to three times a week for
five years, would most likely exhibit treatable symptoms. (8 RT 1930; 12
RT 3233, 3238-3239) Specifically, Di. Urquiza testified that victims may
have sleep disturbances or other trawma symptoms and clinicians would
;treat them for their mental health problems. (8 RT 1950) Similarly, Dr
O'Donohue testified that petsons who are suffering fiom severe abuse
would suffer post traumaltic stress symptoms eatly in the abuse scenario.

(12 RT 3249-3250) Therefore the lack of evidence indicating any type of

1i.9 Even years after the adoption, Vivian Walker, Sapna's healthcare

practitioner and mandated reporler, continued to {reat Sapna and performed
approximately nine medical exams of Sapna beginning in 1999 through
2002. Similar to the 1999 adoption exam results, Walker's reports indicate
that Sapna's exams were normal and she did not exhibit any signs or

evidence of physical or sexual abuse (9RT 2361, 2363, 2365-2367, 2370)
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abuse (sexual or otherwise) supports the defense theory of the case that
Sapna’s allegations were false.

3. Had Sapna Moved Out Of The Dev Home To Prevent
Ajay From Raping Her, Rather Than As An Act of
Independence, She Would Not Have Tried So Hard To
Maintain and Repair Her Relationship With Ajay.
Sapna moved out of the Dev home on December 1, 2003 at age 19
She told the police and adamantly testified at trial that she moved out of the
Dev home to finally escape the sexual abuse perpetiated by Ajay Dev over
a five year period. (6 RT 1462, 1479-1480; 8§ RT 2077-2078; 10 CT 2744-
2745; 14 CT 3847) After she moved oui, however, she made no effort to
separate from the Devs and, to the contrary, made extraordinary efforts to
maintain and repair her relationship to them as cherished family members.
For example, her departing note read:
Hi, mom and dad! Thanks fo1 everything that you have give
[sic] me, love, food, and housc. T will keep in touch. don’t
worry. I love you very much! Alejandra came o pick me up.

I might come back to pick up my bike latet tonight. ¥ Sapna,

(6 RT 1480-1481; 9 CT 2518) Within days of moving out, Sapna reached
out to Ajay again. Specifically, she sent Ajay a text message on December
4, 2003 stating, “dad, please call me, I miss u very much! i love u” (10 RT
2576; 14 CT 3929) Five days later, when Ajay did not respond, Sapna
texted again: “hi dad i am sorry but i really miss u, i love u_your daughter”
(6 RT 1349-1350; 10 RT 2577, 14 CT 3927) A [ew weeks later, when
Ajay and Peggy left on their Caribbean trip, Sapna texted Ajay and Peggy
again, completely unprompted, to express her sincere feelings of love for
them stating, “dad, mom i [ove u and miss u. raja, kaya and sukhi misy u

too” (6 RT 1349-1350; 10 RT 2577; 14 C1 3928)

60



In fact, in the month after Sapna moved out, Sapna called Ajay
approximately 50 times from her cell phone. (7 RT 1566-1567; 14 CT
3961-3978) She also sent him numerous e-mails. (10 CT 2734-2735; 15
CT 4347, 4349) In one e-mail she wrote, "you forgot to mention the good
times that we share with each other.” (10 CT 2734) Sapna also wrote Ajay
that his “support” and “unconditional love” were evident “...by being there
for me before and after i moved out. [{]...one thing i can tell you, no matter
what i will never give up and i will still try to be your daugliter no matter
how much you want to hurt me by asking me tough questions and putting
me in the spot." (10 CT 2735) Of all the exhaustive e-mail exchanges
between Ajay and Sapna, Sapna never explicitly nor implicitly ever accused
Ajay of any sexual impropriety.

Dr. O’Donohue, the defense expert on sex-abuse, testified that
victims of rape and molestation experience trauma and one manifestation of
this trauma is "avoidance" in which victims go out of their way to avoid
places where they have experienced the trauma or situations that provide
reminders of the trauma. (12 RT 3233) Therefore, Sapna's overwhelming
efforts to stay connected to the Devs, especially Ajay, made shortly after
Sapna moved out and just weeks before going to the police, are inconsistent
with a rape victim finally breaking free from years of unyielding sexual
abuse. In contrast, however, her behavior was much more consistent with a
19 year old young woman, angry with her overly restrictive parents, who
was trying to assert her independence without losing the love of her

surrogate parents.
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4. The Implausibility of the Alleged Bangkok Rape Suggests
The Rape Allegations Were False Because A Rape Victim
Would Not Seek Out The Opportunity To Sleep In a Hotel
Room With Her Alleged Rapist.

In early 2003, the Devs thought it would be a good idea to have
Sapna spend the summer in Nepal in order to have her reconnect with  hel
cultural heritage. (16 RT 4211-4212; 15 CT 4312) The origmal plan was
to have Sapna and Ajay travel to Nepal together, then, have Ajay return
July 1, 2003 and have Sapna return August 6, 2003 (7 RT 857, 884 15 RT
4126: 15 CT 4309-4310) The trip to Nepal included a layover in Bangkok
requiring Ajay and Sapna to share a hotel room.

At trial, Sapna testified that Ajay raped her in Bangkek on thelr way
to Nepal from the United States (4 RT §57-860; 7 R1 1699-1702} This
testimony contradicted reports she gave 1o the police and her preliminary
hearing testimony wherein she indicated she had only been raped in
California. (7 RT 1511-1512, 1601; 9 RT 2177-2178; 11 RT 2970-2971)
When asked about this discrepancy at trial, Sapna testilicd she "forgot”
about this alleged rape when she was interviewed in depth by Detectine
Hermann. (4 RT 857-859) While it might be hard to distinguish deuails
pertaining to serial rapes that allegedly took place in the Dev home two (o
three times a week, the Bangkok rape was unique and would stand out [rom
the others in a rape victim's memory, (12 RT 3295) Both Dr Urquiza and
Dr. O’Donohue testified that a rape ocewrring in a place out of the ordinary
is a "marker" or core detail that the victim is likely to remember (8 RT
1932; 12 RT 3286) Sapna, however, not only failed to remember or report
the Bangkok rape during her initial interviews with the police. she onl
claimed that a rape occurred in Bangkok once she realized how untealistic
it would sound to have shared a hotel room with Ajay and not been raped
especially given her allegations of serial rape occurring in the Dev home
two to three times a week, (7 RT 1511) That is, she only testified to this
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fact in response to prompting from the defense on cross-examination
wherein the defense attempled to expose the implausibility of her
allegations. (7 RT 1511)

Sapna's testimony regarding the circumstances of her return trip
from Nepal back to the United States was equally implausible. In contrast
to Ajay and Peggy's efforts to reimmerse Sapna into Nepali culture for the
suminer, Sapna begged the Devs to return from Nepal early with Ajay. (15
RT 4127-4130; 15 CT 4309-4311) Given the choice, however, a rape
victim would not voluntarily put herself in a position to be raped by her
rapist. Dr. Urquiza and Dr. O'Donohue concurred that one who had
experienced the trauma of serial rape would try to avoid putting herself in a
situation where she is likely to be attacked again. (8 RT 1897; 12 RT 3233;
13 RT 3362) Nevertheless, Peggy testified Sapna decisively insisted (hat
she return to the United States with Ajay with the understanding that, like
before, she would have to share a hotel room with Ajay in Bangkok. (4 RT
857, 7RT 1701, 15 RT 4128) In addition, Dr. O'Donohue testified that a
rape victim would take the opportunity to live apart from her rapist in order
to be free from such brutal sexual exploitation. (8 RT 1897; 12 RT 3233:
13 RT 3362) Yet, Sapna testified that she was looking forward to refurning
to the United States (4 RT 857) Therefore, Sapna’s decision to return
home with Ajay to the United States highly suggests she did not feat being
raped by him which, in turn suggests, he was not serially raping her at the
Dev home.

5. The Implausibility of the Alleged Motel 6 Rape Equally
Suggests The Rape Allegations Were False Becanse A
Rape Victim Would Not Voluntarily Meet Their Rapist At
A Hotel Room Especially After Moving Out To Escape
Sexual Abuse.

The Bangkok incident was not the only time Sapna willin gly chose

to be in a hotel room with Ajay alone. On January 12, 2004, afier Sapna
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moved out of the Dev home because she could no longer bear the almost
daily rapes allegedly perpetrated by Ajay, she volunlarily followed Ajay
into a Motel 6 to talk with him about the schisms in the family and try to
resolve them (7 RT 1536-1537, 1553-1556, 1570; 14 CT 3847) Dr
O'Donohue testified that a serial rape victim would be hyper vigilant to
avoid such a situation (12 RT 3233, 3262) Like so many aspects of
Sapna’s story, this narrative makes no sense and is completely inconsistent
with a rape victim’s behavior

Equally telling was the fact that Sapna {ailed to tell the police, in her
initial interview(s), that she had been raped at Motel 6. (7 RT 1549, 1550,
1583; 10 CT 2737-2781; 14 CT 3847-3848) Rather, she told the police that
she had been raped up until she moved out of the Dev home (10 CT 2745:
14 CT 3847) Dr. O’Donohue and Dr. Urquiza both testified a rapc
occurring in a molel, separate and apart from alleged weekly 1apes in a
home, would be a core detail or "marker” and would likely be remembered
by the victim. (8 RT 1932-1933; 12 RT 3286-3287) In addition, Dr
O'Donohue confirmed that an alleged rape occuriing in such close
proximity to the police interview would be remembered more readily, (12
RT 3280) In light of both Dr. O’Donohue's and Dr. Urquiza's testimony, 1l
is hard to imagine a 20 year old rape victim simply forgefting about a rape
that took place at a Motel approximately three weeks before she went fo the
police.

In fact, the evidence at tiial suggests thal her recounting of the
alleged Motel 6 rape was more calculated. That is, Sapna did not ¢claim to
be raped at Motel 6 until after Ajay mentioned their meeting at Motel 6 on
the pretext call. (1S CT 4177) In fact, Sapna changed her original story
immediately after the pretext call and told Detective Hermann she was
raped at Motel 6 after she moved out (7 RT 1549-1550, 1696-1697;, 8§ RT
2079; 9 RT 2107-2108, 2205) Sapna must have realized how implausible it



would sound to be in a motel room with her alleged rapist and not be raped
and, therefore, changed her story to better conform with her allegations —
Just as she did with the alleged Bangkok rape. (7 RT 1539, 1551, 1571-
1572, 1578) These inconsistencies in Sapna’s story suggest that she did not
move out of the Dev home to avoid being raped by Ajay and, fuuther,
support the defense theory of the case which shows she moved oul (o assert
ber independence and need for sexual freedom in light of what she
perceived to be over-restrictive parenting by the Devs. Again, it is hard to
imagine a rape victim simply forgetting about a rape that took place at
Motel 6 approximately three weeks before she went to the police. Both the
inconsistency and implausibility in her testimony further supports the
defense position that her allegations against Ajay were false.
6. The Cover-Up Surrounding the Alleged Rape On the
Night Of Peggy’s Surgery Suggests The Rape Allegations
Were False.

From the outset Sapna could not keep her story straight. She
claimed that she and her roommate, Megan, went to (he police together to
report the alleged rapes on January 29, 2004, the night of Peggy’s surgery,
but could not report the alleged crimes because the police station was
closed. (5 RT 942-943; 6 RT 1382-1385; 7 RT 1717) However, Megan’s
testimony squarely contradicted Sapna’s story as did testimony from
Officer Briesenick.

As a starting point, Officer Briescnick testified that the police
department does not close making Sapna’s account ol the events
questionable. (8 RT 2082) Similarly, Megan testified thal she and Sapna
only went to the police station on one occasion and, on that occasion, Sapna
was able to report the alleged offenses because an officer “buzzed” them in.
(& RT 1996-1997) This report was made on lebruary 2, 2004 at
approximately 10:00 p.m., not January 29, 2004, and it excluded any

allegation of rape or attempted rape on January 29, 2004. (8 RT 2064)
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Whether Sapna was prompted {0 report the alleged rapes after an
allegedly terrifying attempied rape on the night ol Peggy’s surgery, as she
claimed at trial, or whether she was prompted to veport the alleged rapes, in
revenge, after Will broke up with her on February 1, 2004, dug (0 Ajay’s
meddling is extremely significant. A tue rape victim would notl get
confused about these facts and would not forget to reporl the most recent
and upsetting rape to the police, even if it was an atlempted rape In fact,
Dr. O’Donohue testified that (he closer the traumatic event is to the
interview the better the victim's memory. (12 RT 3280) Here, the police
report was made either hours after an alleged rape or, at most, {our days
after an alleged rape, yet Sapna neglected to report this most recent event to
the police.

Dr. O’Donohue also testified that when investigating the veracily of
sexual abuse allegations, he looks at whether the story is consistent,
whether the details are fantastical and whether the alleged victim has an
agenda with the perpetrator (12 RT 3299)  All of these [actors, he
testified, can be "red flags." (12 RT 3299) Therefore, Sapna’s effort to
conceal the timing of the police report highly suggests she was trying 1o
Fabricate a believable motive for going to the police {consistent with her
allegations of rape) and cover-up the fact that she acted outl of spite and
revenge over escalating family tension that threatened her U.S. citizenship
and her (sexual) freedom which culminatcd with Ajay’s e-mail to Will,

7. Sapna’s Overt Lies About Oral Copulation Suggest She
Was Also Lying About the Rape Allegations.

On February 3 2004, Sapna adamantly explained to Detective
Hermann that she never had oral sex with Ajay. (10 CT 2765) This
conversation was video-taped and transcribed. According to the interview,

Sapna claiified that if she had oral sex with Ajuy she would have
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remembered because it was such a disgusting act.  Specifically, she

explained as follows:

Detective: -~ real personal questions, okay? Um, at
any point did he put his penis anywhere else inside of
you, other than in your private spot?

S. Dev: Unm, --

Detective: And when I'm referrin g to any other spot,
that would include, um your anus, okay? It also
includes your mouth. Um, --

S. Dev: No.
Detective: Okay.

S. Dev: Because I just thought it was disgusting to do
— put his thing in. I never — I mean, it’s disgusting to
put that thing in my mouth.

Detective: Okay.

S. Dev: Twouldn’t do it

Detective: Okay. So that’s no for both?
S Dev: Yeah.

(10 CT 2765)*°

However, at the preliminary hearing and at trial, Sapna’s story
radically changed. She testified that Ajay made her orally copulate him
several times often while watching pornography depicting oral sex. (4 RT
799; 2 CT 373-375) At trial, Sapna testified that Ajay made her put his
penis in her mouth. (4 RT 803, 1158, 1160) She explained that Ajay
would make her orally copulate him while he forced her to watch

pomography. (4 RT 799) “He wanted me to do it the exact same way thal

2 Sapna also never told Officer Briesenick that Ajay forced her to

orally copulate hir. (14 CT 3847-3848)
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she was doing ....to put his thing in my mouth.” (4 R1 799) At trial,
Sapna estimated that she was forced to give Ajay oral sex about three times
a month totaling approximately 30 to 50 times over the course of three
years (5 RT 1162-1163)

When asked to describe what happened, Sapna stated, “Yeah, |
think he put my hands on his thing [penis], and he told me to move it, and
he told me to put it in his mouth ” (4 RT 801-802) She continued, “He
foreed me to put my mouth on his thing, in his penis.” (4 RT 802) Sapna
claimed that these repeated instances of oial sex were so lraumatic she
would “always remember that was done to me” (5 RT 1160} Sapna
expressly testified, “All I remember is resisting him and feeling disgusted.”
(5 RT 1161; see also 4 RT 799-801) Sapna proclaimed she would never
forget these episodes as long as she lived. (5 RT 1166)

These glaringly inconsistent statements do not simply show that
Sapna’s memory was unreliable; they strongly suggest that Sapna wis
blatantly lying about her accusations against Ajay — Reasonably, she
explained (hat she could never foiget such a traumatic event, but
inexplicably she could not “remember” this traumatic cvent when pointedly
asked about it by Detective Hermann. Dr. O’Donohue testificd there are
indicators to look at when verifying sex abuse claims such as whether the
story is consistent and the overall truthfulness of the vicum. (12 RT 3238
3299) Sapna's claim that she was [orced to orally copulate Ajay is wildly
inconsistent and, like so many instances in this case, Sapna's underlying
guthfulness was highly questionable further supporting the delense theory

that her allegations were, in fact, false.
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8. Sapua's Testimony That Ajay Forced Her To Watch A
Pornographic Video Ou His Laptop Computer Entitled

; "18 & Confused" At 15 Years Of Age At The Concord
i House Was Not Believable.
|

Sapna testified that Ajay first showed hel a pornographic video
entitled “18 & Confused” in 1999 on his laptop while they lived at the
Concord Street home. (4 RT 792-795, 819; S RT 1112, 1159; 6 RT 1322)
She a[s!o testified that it was particularly traumatic because he forced her to
perfornil oral sex on him while watching the video which she had never
done before and found incredibly disgusting. (5 RT 1159; 10 CT 2765)

I|-Iowever, the evidence showed that “18 & Confused” was not
produc?d until 2000. (10 CT 2810-2820) Therefore, it was impossible for
Sapua's testimony to be true. In addition, according to Dr. O’Donohue and
Dr, Urquiza, a rape victim would remember "core details" of a "marker"
event, siuch as the first time an abuser forced her to watch pornography and

ae details of such events consistently

3288)  However, concrete evidence
es1:ablisl!16d that Sapna’s memory of the core details of this traumatic event
Were bofth incorrect and/or inconsistent.

'Il'he Devs moved from. the Concord house to their J Street home in
Novemli)er 1999. (10 CT 2810-2820) Therefore, to be true, the alleged
event Wiould have had to have happened at the | Street house. However,
Sapna t:estiﬁed it occurred at the Concord Street house. (4 RT 792-795,
819; 5 RT 1112, 1159; 6 RT 1322) Since it was unlikely that a rape victim,
like Sapina, would fail to accurately remember a core detail of this "marker"
event, this implausibility in her testimony suggests she may have been
giving ’!false testimony  Similarly, with respect to this event, Sapna's
testimox%y was inconsistent because she testified that Ajay showed her 18
& Confélsed” at age 15 on a laptop, but the Devs did not purchase Ajay's
laptop uhtil November 2001 when Sapna was 17 years old. (4 RT 792-795,
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g19; SRT 1112,1159; 6 RT 1322) In addition, the forensic evidence
showed that 18 & Confused and the other porn videos did not appear on the
Devs' computers before 2003 until after Sapna was an adult, (11 RT 2613)
These basic inconsistencies in Sapna's story cast serious doubts on the

veracity of her claims.
9. The Fact That The Pornography, Found On The Dev
Computers, Was Only Viewed When Sapna Lived At The
Dev Home Suggests Sapna and Perhaps A Boyfriend
Viewed The Pornography Rather Than Ajay.

Sapna claimed that Ajay was showing her pornography from age 13
through age 19. However, the forensic evidence showed that the
pornography had been downloaded onto the Dev computers and was
viewed between April 2003 and November 2003 (11 RT 2926, 2932,
2083-2987; 15 RT 4102-4111; 17 RT 4728-4746; 10 CT 2864-2867, 2881-
2882; 15 CT 4333-4334) This short window of time was commensurate
with the time period Ajay and Peggy suspected Sapna was having sexual
relations behind their backs which resulted in mulliple unwanted
pregnancies and/or pregnancy scares. Sapna started dating and becoming
sexually active in late 2002. (4 RT 832; 14 RT 3757) In 2002, she was
dating a young man five years older than her, i his mid-20s, and getling
pregnant. (4 RT 826-827, 849; 5 RT 1138, 1149-1150; 7 RT 1678-1679; 9
RT 2212-2213, 2220, 2252, 2289, 2324-2325; 10 RT 2613-2615, 2623; 13
RT 3309-3311, 3319; 14 RT 3754-3759; 15 RT 4085, 4199-4201, 16 R1
4380; 9 CT 2350, 2358, 2382, 2383, 2393, 2404, 2423; 14 CT 3944) She
worked at a video rental store in January 2003 that rented adult
pornography in conjunction with regular movies. (6 RT 1435-1439. 9 R1
2170) By Fall of 2003, she was having sex with Araz Tailehesmatian,
lying to Ajay and Peggy about it, and dealing with a pregnancy scare in
November 2003. (4 RT 870; 9 RT 2220, 2252, 2324; 16 RT 4445, 9 CT
2551) Thereafter, in December 2003, Sapna moved out of the Dev home,
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Cnce she moved out, no pornography was accessed or viewed at the Dev
home. (11 RT 2882-2883)

The fact that the pornography was only viewed at the Dev home
when Sapna lived there and was sexually active with other young men
suggests that she, and perhaps a boyfiiend, rather than Ajay was viewing
the pornography.*

10. Sapna’s Failure To Deny A Boy Impregnated Her, Rather
Than Ajay, Suggests Her Allegations Were False

Ajay tried to explain to Sapna, during the pretext call, thal she would
face unanticipated consequences if she falsely accused him of rape.
Figuring that Sapna was pregnant in January 2003, Ajay assumed that
Sapna’s medical records would be able to prove his innocence by
identifying the boy who got her pregnant As explained by Ajay on the
pretext call: "You had abortion when you were 18 years old and they have
the record. When they have the record, they will understand with which
boy did you go with to give name." (15 CT 4180) Ajay explained that her
false allegations would ruin both of their reputations and that, in the end, he
would be exonerated due to proof in the medical file which would identify
the boyfriend who actually impregnated her. As Ajay clearly indicated,
“my name is not there on record” because he knew he did not impregnate
her. However, he assumed, erroneously, that the medical records would
conlain the name of the boy who had actually impregnated her. Notably,

during this exchange on the pretext call, Sapna did not deny that she had

2 After she moved out, forensic evidence showed that no porn had

been viewed or accessed at the Dev home. (11 RT 2882-2883)

2 At the beginning of the pretext call, Sapna told Ajay that she had
three abortions  Ajay feared Sapna was framing him because in January
2003, after Sapna confided in Ajay that she might be pregnant, Ajay took
her to the pregnancy center At that time, he did not know whether a
pregnancy had been confirmed by the clinic. (4 RT 826; 15 RT 4087-4088;

15 CT 4154, 4380; ACT (8/10/2010) 6)
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been impregnated by another boy. Rather, she simply stated that the “the
boy’s name is not there [in the record]” in Nepali to prevent Detective
Hermann from understanding her. (15 CT 4180) This tacit admission, that

a boy impregnated her, further exposes Sapna’s agenda.

11,

After she told Ajay
about the first pregnancy scare, he and Peggy reacted by sending her back
to Nepal for the summer to re-imumerse her in Nepal's traditional culture.
(16 RT 4211-4212; 15 CT 4312) When she went to the B Street Planned
Parenthood on November 4, 2003, to resolve her third pregnancy scare, she

told the clinic she last had intercoursc a few weeks earlier

However, 1ather than wait one to two weeks, Sapna went to a
different Planned Parenthood, the Capitol Plaza Planned Parenthood, the

next day, on November 5, 2003,



That is, she
desperately feared exposure of her sexual activity because she knew this
would greatly upset Ajay and Peggy by dishonoring the family reputation
and likely result in their decision to return her to Nepal either temporarily

or permanently.

As explained previously, false allegations of rape are a common defense to
deflect against sexual activity where, in traditional cultures, a woman’s
sexual independence is morally and socially forbidden. (4 RT 761-762; 15
RT 4061-4062, 4067-4068) In sum, this evidence shows Sapna’s

willingness to lie at any cost to cover-up her sexual activity.

12.  The Timing Of Sapna’s Pregnancies Suggest She Was
Trying to Cover-up Her Decision To Engage In Pre-
Marital Sex, Against the Will of Her Papa and the Devs,
By Falsely Accusing Ajay of Rape.
At tal, Sapna attempted to portray herself as an innocent virgin
who never had sex with a boy while living with the Devs despite the Devs’

sirong suspicion to the contrary. (7 RT 1737; 11 RT 2981; 13 RT 3552-



3553; 14 RT 3755-3759, 3837; 15 RT 4200; 16 RT 4209, 4423-4424; 2 CT
382-383, 385; 9 CT 2549-2554; 10 CT 2770, 2772, 15 CT 4335-4337)
Prior to trial, during her video-taped police interview with Deteclive
Hermann in February 2004, Sapna explained that she had gotten pregnant
three times while living at the Devs. She insisted that Ajay was the only
person who could have impregnated her during this time period because she
did not have sex with anyone else (4 RT 331) However, Sapna’s
boyfriend, Araz, exposed her lies when he testified, at (rial, that he and
Sapna had sexual intercourse at his mother’s house once a week while they
dated (4 RT 870;9 RT 2220, 2252, 2288-2289, 2324-2325; 16 RT 4445, 9
CT 2551) Araz’s testimony unequivocally showed that Sapna was trying to
hide her sexual activity from the Devs, her Papa, and (he police. This, in
turn, demonstrated her ability to lie about the rape allegations and being
impregnated by Ajay.

Sapna not only lied about her sexual relatienship with Araz, she also
lied about her sexual relationship with Will. She tried 1o claim that Will
was the first person she had consensual sex with. (2 CT 385) However,
Araz flatly debunked this lie at trial. (9 RT 2252, 2289) She also testified
that she went to Planned Parenthood on November 5, 2003 to get tested [or
sexually transmitted diseases in anticipation of having sex with Will (4 RT
849: 5 RT 1149; 7 RT 1679, 1745-1749; 9 CT 2393) However, as she
admitted on the stand at trial during cross examination, she did not know
Will in November 2003 and, therefore, lied about who she was
contemplating having sex with at that time. (5 RT 1155-1157) When
caught in her lie, she changed her testimony and stated she was actually
contemplating having sex with Sid rather than Will (7 RT 1679) Sapna’s

continual cover-up of her sexual relations with multiple partners reveals her

shame over the situation, her fear that her sexual activity may become
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public and, thus, shows her increasing motive to falsely accuse Ajay of rape
consistent with the defense theory of the case.

Sapna's cover up also provides an explanation as to why she might
lie about the allegations. Where women are punished for exercising sexual
independence, especially in traditional cultures, often their only defense is
rape (4 RT 761-762; 15 RT 4061-4062, 4067-4068) Consequently, if
Sapna feared that Ajay was going to expose her sexual exploits to her Papa
she may have falsely accused him of rape as a preemptive measure —
especially if she believed that Ajay and Peggy were intent on sending her
back to Nepal where “tainted women” are socially ostracized and
economically condenned. (4 RT 761-762; 15 RT 4061-4062, 4067-4068)
This evidence strongly supported the defense theory that Sapna’s
allegations against Ajay for rape were patently false.

Moreover, as a general matter, Sapna told the police and repeatedly
testified that Ajay raped her iwo to three times a week for five years from
ages 15 to 20. (4 RT 768, 774-775, 813, 824; 7 RT 1619) This is
approximately 500 to 750 rapes. Mysteriously, however, Sapna only got
pregnant or had pregnancies scares three times within a one ycar period
even though she claimed Ajay rarely wore a condom, she wag not using
birth control, and medical records show she got her period at age 14 or 15,
before coming to this country, and, thus, was fertile. (4 RT 830: 9 CT
2591, 2411, 2425)

Even more suspicious is the fact that Sapna only got pregnant during
the time period in which the Devs suspected she was having sexual
relations with older males and condemning it. No explanation was given at
trial as to why Sapna never got pregnant between ages 15 and 18 nor why
she only got pregnant or had serious pregnancy scaies three times, within a
five month window, after the age of 18 despite the fact that she was equally

at risk for pregnancy during the entire five year period. The fact that Sapna
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only got pregnant during the periods she was dating Sid, Araz and/or Will,
and never got pregnant during the three year period proceeding her sexual
independence when Ajay was allegedly raping her two 10 three times a
week, demonstrably supports the fact that Sapna’s allegations were patently
false.

In sum, given the overwhelming weaknesscs in the prosecution’s
case, specifically the inconsistencies and implausibilitics in Sapna's
testimony, which were consistent with false accusation, along with the
problems of the pornography evidence (see also Arguments V, VI and VII,
infg), the trial cowrt’s failure to instruct the jury on CALCRIM No. 359
highly prejudiced appellant because it was reasonably probable that, due to
this error, the jury solely relied on the pretext call in convicting appeliant of
the charged crimes. (People v. Watson, supra, 46 Cal.2d at p 837) No
doubt the prosecution felt it was the most important piece of evidence in the
trial as it relied on the pretext evidence almosl exclusively in its closing
arguments. For these same reasons, the insiructional error rendered
appellant's (rial fundamentally unfair and could not have been harmless
beyond a reasonable doubt justifying reversal on federal constitutional
grounds. (Chapman v. California, supra, 386 U.S. at p. 24.} Therefore,
since the failure to instruct the jury pursuant to CALCRIM No. 339
violated appellant's slate and federal constitutional rights, this Court should

reverse his convictions and grant him a new trial.

/
i
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II.  THE TRIAL COURT ERRED BY ALLOWING THE VICTIM
TO TRANSLATE THE PRETEXT CALL AS AN EXPERT
WHICH RESULTED IN A VIOLATION OF APPELLANT'S
DUE PROCESS RIGHTS AS THE VICTIM ATTRIBUTED
ADMISSIONS TO APPELLANT IN DIRECT CONFLICT
WITH THE DEFENSE EXPERT'S TRANSLATION.

A. Introduction

After Detective Hermann recorded the pretext call between Sapna
- and Ajay on February 4, 2004, the prosecution sent the tape to the United
States Department of Justice, Federal Burcau of Investigations (hereinafter
. "FBI"), to translate the call as the conversation was held in both English
" and Nepali. (5 RT 947, 953-954; 4 CT 979-982) The FBI translation was
completed on July 12, 2006. (4 CT 984) It is unclear exactly when the
prosecution turned over the translation to the defense, but it was disclosed
| during discovery. (4 CT 979-982) On March 20, 2009, the defense filed a
motion opposing the translation arguing that it was inaccurate, based on
| opinions and speculation, and was not a literal translation of the recorded
call. (4 CT 979-982) To demonstrate the inaccuracies in the FBI
translation, the defense attached an independent translation from Shakti
Aryal an expert who translated for the Federal Courts and Department of
State. (4 CT 979, 1058-1104).

. At a pre-trial hearing held on April 20, 2009, the parties' attorneys
-advised the court they may be close to a stipulation regarding the
 discrepancies in the translations. (2 RT 115-117) However, at the start of
trial, the patties attorney's advised the court that, while they had come to
. agreement with most of the tianslation, there remained one disputed phrase.
‘In this regard, the defense and prosecution requested that the trial court
 appoint a court certified Nepalese interpreter. (4 RT 726-727) In response,
‘the trial court advised counsel, "We may be able to get somebody in. 1

,don't know." (4 RT 727) The following day, the trial court indicated it had



spoken with the interpreter coordinator who stated she was contacting
Nepalese translators in the Bay Area, but one (ranslator said "he is reluctant
fo be called into a courtroom in order to lranslale & document as opposed to
interpreting testimony from one language back " (4 RT 834) The trial
court concluded, "I don't know that it looks good to try to get ong of the
court interpreters (o cover this for us. [§] Now, whether either of you can
find a professional interpreting service that would send somebody in that
has the credentials, I don't know. It doesn't look like that's going to work
for the way [ was talking about." (4 RT 834) The defense objected and
advised the trial court that "They're mistaken. It is not interpreting a
document. [t is actually listening to a voice just like they would in court "
(4 RT 834) The prosecution agreed, "It is an audiotape." (4 RT 834) The
trial court then found "Al this point, I'm stumped, and I don't want to try (o
figure out how to get the evidence on since il is not my cvidence If either
of you would like to talk to Chris Vanderford, who is our interpreter
coordinator, that's fine." (4 RT 834)

Withoul concrete resolution of the translation issue, the trial
conlinued. In an effort to lay a foundation to introduce the recorded pictex
call and the prosecution translation of the call, Exhibits 10, 11 A, B, C and
11D, the prosecution elicited testimony {rom Sapna confirming that she
made the pretext call on February 4, 2004 listened to the recording of the
call; and verified that the recording was accurate, (5 RT 945-949) Sapna
also testified that, before the preliminary hearing, she listened (o the pretext
call and followed along with an FBI translation. She was never explicitly
asked if she believed the FBI translation was accurate. (3 RT 947, 960)
She also listened to the pretext call again before trial. (5 R'T 947-948) This
time, she followed along with a translation prepared by defense expert
Shakti Aryal 's translation. (5 RT 948-950) Sapna testified that, aftel

reading Aryal's translation, she found that some of the translation was



inaccurate so she had to "make correction[s] W (5 RT 948-950)
Prosecution Exhibit 11D consisted of Sapna's translation of the pretext call,
(5 RT 954-955; ¢ CT 2458-2499)

Qutside the presence of the jury, the trial court then asked both
counse] whether "the transcript issue is straightened out enough to where
we can go forward with this part of 1t?" (5 RT 950) In response, defense
counsel objected to the use of the Aryal translation containing Sapna's
"corrections” because it was inaccurate. (5 RT 950) The trial court
overruled the objection finding:

I've never had a completely accurate transcript ever on -- any
time I've had a transcript used. I will admonish the jury
appropriately as I always do . . but I'm going to let [the
prosecution] go ahead and use the transcript.

(5 RT 950)

Given the discrepancies in the prosecution and defense transiations,
the trial court held that the jury would get a copy of both translations during
deliberations. (5 RT 950-951) However, when the pretext call was played
for the jury during the trial, the jury was only given prosecution Exhibits
11C and 11D: the Aryal translation imbedded with Sapna's interpretations.
Nevertheless, the trial court admonished the jury that the defense disagreed

with one significant phrase appearing on page 23 of Exhibit 111D, (5§ RT
052-958, 959-961;, 9 CT 2453-2499) This disputed phrase concerned

= In total, Sapna made changes to 17 sentences in the transcript

originally translated by defense experl Shakti Aryal. Ten of those were
translations from Nepali to English. (15 CT 4174, 4176, 4182, 4184-4186,
4189, 4192) At trial, testimony concerning the interpretation of the Nepali
portion of the pretext call was focused on areas of disagreement only.
Defense expert Aryal's testimony focused on four specific discrepancies in
the translations and Sapna's testimony focused on three discrepancies. (5

RT 947-949, 960-964; 14 RT 3841, 3847-3848, 3858)
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whether Ajay admitted having sex with Sapna when she was 18 or whether

no such admission was made ** (5 RT 958)

At the close of trial, the trial courl admitted the prosecution and

defense translations into evidence. (7 RT 1761; 9 CT 2458-2499) The
prosecution's translation, Exhibit 11D, consisted of Sapna's translation.
The defense exhibit, Exhibit 799, consisted of Aryal's franslation with
handwritten "corrections" provided by Sapna. Missing from the evidence
was a clean copy of Aryal's translation without Sapna's handwritien
changes. (5 RT 954-955, 962-964; 14 RT 3847-3848, 9 CT 2458-2499; 15
CT 4154-4195) During deliberations, the jury requested a copy of the
transcript of the pretext call. The court sent in prosecution Exhibit 11D and
defense Exhibit 799. (12 C1 3261, 3264-3265)
B. Standard of Review

A trial courl's refusal to appeint a certified interpreter pursuant (o
Evidence Code section 752 and its alternative decision to allow a biased un-
certified interpreter testify, resulting in the admission of a transcript
submitted to the jury during trial and deliberations (Exhibit 11D}, is
reviewed for abuse of discretion. {People v. Augustin (2003) 112
Cal.App.4th 444, 451, Gardiana v. Small Claims Court (1976) 539
Cal.App.3d 412, 418; Hsu v. Mt. Zion Hospital (1968) 259 Cal.App.2d 562,
582.)

# During this colloquy with the court, defense counsel proffered that

the defense translation was "kissed" rather than sex -- spoken in English
rather than Nepali. (5 RT 958) However, defense counsel appeared to
misunderstand Aryal's translation as Aryal specifically testified that, il
spoken in Nepali (like the rest of the senlence), it was impossible (o
translate the word at issue as "sex" because the word at 1ssue started with a
"Ka" sound and no word for "sex" in Nepali started with a hard "K" or "Ca"
sound. (14 RT 3861, 3864-3807). Furthermore, Aryal conceded that
possibly the word could be "kissed" if spoken in English, but never
independently translated the word as "kissed." (14 RT 3849-3851, 3861-
3862, 3865-3867) Rather, Aryal testified that the word was inaudible, (14

RT 3849-3851, 3861-3862, 3865-3867)
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C. The Trial Court Abused Its Discretion By Failing To Appoint
A_Certified Interpreter To Interpret The Portions of the
Pretext Call Spoken in Nepali.

Evidence Code section 752 provides in relevant part:

When a witness is incapable of understanding the
English language or is incapable of expressing himself or
herself in English language so as to be understood directly
by counsel, court, and jury, an interpreter whom he or she
can understand and who can understand him or her shall be
sworn to interpret for him or her.

(emphasis added.)

Here, while Ajay did not require an interpreter to understand the trial
or (o communicate with his counsel, the court or the jury, his recorded
statements made in Nepali and introduced against him by the prosecution
were incapable of being understood by counsel, court, and jury without
expert interpretation. For this reason, an interpreter was required. (See
generally, People v. Arceo (1867) 32 Cal. 40, 42, 44 [acknowledging court
proceedings must be conducted in English]; Cal. Rules of Court, rule
3.1110(g) [exhibits written in foreign language must be accompanied by an
English translation, certified under oath by a qualified interpreter] ) In fact,
California law clearly provides that "where there is uncontradicted evidence
that the witness does not speak or understand English, it would be an abuse
of discretion to fail to appoint an interpreter." (Gardiana v. Small Claims
Court, supra, 59 Cal.App.3d at pp. 418-419.) Similarly, it follows that
where a recorded statement spoken in a language other than English is
introduced at trial, the failure to appoint an interpreter is an abuse of
discretion because, by its nature, that particular statement cannot be
conveyed in English.

While the trial court attempted to appoint a certified terpreter, this
attempt was inadequate and constituted an abuse of discretion for two

reasons. First, the frial court erroneous advised the interpreter coordinator
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that a Nepalese transtator was needed to translate a written document rather
than verbal communication. (4 RT 834) As a result, one interpreter
suggested he was unqualified to perform this task. (4 RT 834) Second,
there was more than one Nepalese translator to choose from and additional
effort was required to secure an interpreter for the pretext call. (4 RT 834)
Contrary to the trial court's assertion, it had a duty to appoint a certified
interpreter for the pretext call making it an abuse of discretion to abdicate
this role by concluding "I don't want to try to figure out how to get the
evidence on since it is not my evidence." (4 R1 334) Ala minimum, the
trial court should have correctly conveyed to the interpreter coordinator that
an audiotape required interpreting, not documents, and should have
contacted the handful of Nepalese interpreters located in the Bay Area as
opposed to relying on the response from one Nepalese interpreter who
suggested he may not be qualified 1o interpret in these circumstances.
Therefore, the trial court erred and abused its discretion since no
meaningful effort was made to secure a certified Nepalesc interpreter fo1
the pretext call.

D. Trial Court Abused I iscretion By Permitting Sapna
A Hi Biase ternreter ransiate The Portions of
the Pretext Call Spoken In Nepali.

As a related and independent error, the trial court permitted Sapna
to interpret the portions of the pretext call spoken in Nepali by Ajay. In
fact, just before the prosecution played the audiotape of the pretext call for
the jury, it admonished the jury that, with respect to the conversation in
Nepali, it would have to rely on the wiitien transcript preparcd by the
prosecution which contained Sapna's inlerpretations. Specifically the mial
court told the jury:

As you’re going through listening, since none of you told us
during jury selection that you can speak Nepali, I'm going to
assume that all of you are just going to not be able o



understand that part as you listen to it in Nepali, and you’ll be
relying on the transcribed translation.

(5 RT 955-956) The jury was then given Sapna's translation, Exhibir 11D,
to read as the pretext call was played in court, (5 RT 959, 961) While
Exhibit 11D was being handed out to the jury, the trial court advised the
jury that Sapna qualified as an expert translator.

She [Ms Dev] speaks English and Nepali. She says that -

- and can tell you what was on there, and apparently she

reviewed it, and this is part of her testuimony now that this

is what she heard, and it’s accurate under her

understanding of the two languages as far as the

translation goes, so that’s the state of the evidence where

we are now.
(5 RT 957; see also Gardiana v. Small Claims Court, supra, 59 Cal App.3d
at p. 420 ["interpreters are treated as expert wilnesses and subject to the
same rules of competency and examination as are experts generally] ) The
trial court also told the jury that Exhibit 11D would go into the jury room
during deliberations. (5 RT 959, 961)

Even though the trial courl can appoint an uncertified interpreter at
its discretion when a certified interpreter cannot be located, it cannot
appoint a biased interpreter (Cal. Rules of Court, rules, 2.890(c) & (f),
2.893; sce also Correa v Superior Court (2002) 27 Cal.dth 444, 453, 458,
466 [finding neighbor's interpretalion of Spanish speaking victim at crime
scene was not hearsay because neighbor acted as unbiased language
conduit].) According to the California Rules of Court, "An interpreter must

be impartial and unbiased and must refrain from conduct that may give an

appearance of bias."* (Cal. Rules of Court, rule 2.890(c).)

25 In addition to being biased, it was unclear whether Sapna had the

language skills necessary to qualify as an expert to tianslate the pretext call.
At trial, Sapna testified her first language was not Nepali, but Maithali,
which she spoke at home with her parents, (4 RT 702-703) Sapna also

testified that she did not read Nepali well. (5 RT 1015, 1017, 1071; TRT
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In the case at bar, there can be no doubt that Sapna was a biased
interpreter  Not only was she the victim in the case and, thus, alleged the
charges against Ajay, she was actually asked to interpret the pretext call
which was made with the specific intention of trying to solicit an admission
from Ajay. Therefore, given these circumstances, it is hard to imagine a
person who could have had a greater bias than Sapna In this situation DBy
making Sapna an uncertified interpreter and allowing her to translate the
pretext call, the trial court essentially gave Sapna the opportunity to
fabricate what Ajay said during the call and cloak this testimony and
Exhibit 11D with the authority of an expert This decision was a clear
abuse of discretion.

E. This Error Was Highly Prejudicial Requiring Reversal.

While there were many areas of disagreement in the translations
provided by defense expert Aryal and Sapna, the most significant
disagreement concerned whether Ajay admilted having sex with Sapna
when she was 18 years old. Defense expert Aryal was certain that, with
respect o this particular sentence, Sapna's Uranslation was palenlly
incorrect. (14 RT 3851)

Therefore, where Sapna interpreted the disputed sentence as "But
you had sex with me when you were 18," Aryal testilied that "sex with"
was an impossible translation. (53 RT 962; i4 RT 3850-3851; 9 CT 2480)
Aryal testified that he listened to the tape more than 60 times, for over 70
hours, and was certain Ajay did not say "sex with." (14 RT 3850-3331,
3865-3866) He testified that the sound of the word or phrasc in dispute
"starts with 'K'." (14 RT 3850) That is, a hard “"K" or "Ca" sound Aryal

confirmed that the word for “sex” in Nepali starts with a "Ch" or “Cha”

1728) And, in closing, the prosecution conceded Sapna had poor English
skills and that she was unable to understand many nuances in English (19

RT35127)



sound making it impossible for Ajay to have said "sex" in either Nepali or
English. (14 RT 3850, 3861-3864, 3866, 3867) Given the hard "K' sound,
Aryal suggested that it was possible Ajay could have said the word "kissed"
in English rather than Nepali: "I think it is kiss or unintelligible" later
explaining "there is no sound except the starting sound "K " (14 RT 3849-
3850, 3867) Aryal did not hear the word "kissed " He heard a word thal
clearly started with a hard "K" sound and speculated it could be "kissed”
spoken in English. However, since the rest of the sentence was spoken in
Nepali, not English, this translation would be strained at best Aryal
conceded it was very difficult to hear this portion of the audiotape because
there was a gap in the tape. (14 RT 3850) Therefore, for all intents and
purposes the word was unintelligible.

On cross examination, the prosecution asked Aryal if he had
considered alternative words often used to convey "sex" in Nepali or
Sanskrit such as "fucked" or "slept with." (14 RT 3861-3864) Aryal ruled
these possibilities out by explaining even these words do not start with a
hard "K" sound. (14 RT 3850, 3861, 3864-3867) Specifically, Aryal
testified "fucked" in Nepali is "Chicknu” or "Chickna;" the polite word for
"sexual intercourse” in Sanskrit is "Sambhog;" the Nepali woid for "to
sleep” is "Sutnu;" and the Nepali word [or "have slept” is "Sutekochha."
(14 RT 3850, 3861, 3864-3867)

Therefore, allowing Sapna to interpret the pretext call was highly
prejudicial because she was permitted to give expert testimony regarding
the existence of & guilty admission and, as verified by the defense expert,
likely exploited the opportunity to fabricate an admission from Ajay wherc
the tape was otherwise inaudible. The prejudice stemming from Sapna's
impermissible expert testimeny was further exacerbated by the admission
of prosecution's BExhibit 11D and defense Exhibit 799 both of which

contained Sapna's transtations. Not only did the jury request these exhibits
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during deliberations, it relied solely on Exhibit 11D while the pretext call
was played during the trial. (5 RT 959, 961; 7 RT 1761, 9 CT 2458-2499;
12 CT 3261, 3264-3265) Therefore, the elevation of Sapna to an cxpert
and the distribution of her translation of the pretext call in writing to the
jury severely prejudiced Ajay. Reversal is required under state law where
the record demonstrates there was a reasonable probabilily that, but for the
error, the defendant would have obtained a more favorable verdict (People
v. Watson (1956) 46 Cal.2d 818, 836.) A “reasonable probability” under
the Watson standard of prejudice only requires a showing of a “rcasonable
chance” something “more than an abstract possibility.” (See College
Hospital, Inc. v Superior Court (1994) 8 Cal 4th 704, 714, citing People v.
Watson, supra, 46 Cal.2d 818, 837, and Strickland v Washington (1984)
466 U.S. 688, 693-694, 697, 698 [104 $.Ct. 2052, 8( L.Ed.2d 674].) Slate
cvidentiary errors can rise to [ederal constitutional errors where they are
"orossly unfair” and offended the most “fundamental conceptions of
justice,” thus, violating a defendanl’s {ederal constitutional right 1o a lair
trial and due process, as guaranteed by the Fifth and Fourteenth
Amendment rights to the United States Constitution. (United States v
Lavasco (1977) 431 U.S. 783, 790, 97 S Ct. 2044, 2048; People v. Turner
(1984) 37 Cal 3d 302, 313.)

In this regard, reversal is required since the case against Ajay was
extremely weak, as discussed supra in Argument I, and an admission from
the defendant undeniably goes to the heart of the case. Therelore, thete is a
reasonable probability that, but for this eiror, the outcome in the trial would
have been more favorable. (People v Watson, supra, 46 Cal.2d atp 836.)
And, for the same reasons, the Statc cannot show the error did not
contribute to the verdicl beyond a reasonable doubt requiring 1eveisal under
federal constitutional grounds. (Chapman v California (1967) 386 US
18,87 S.Ct. 824 [17 L Eid 2d 705]; Crane v. Kentucky (1986) 476 U.S 683,



691 [106 S.Ct. 2142].) Given this undeniably prejudicial impact under state
and federal law, reversal of all of appellant's convictions is required

IIl. APPELLANT’S CONVICTION MUST BE REVERSED
BECAUSE CALCRIM NO. 358 MISSTATES THE LAW BY
ADVISING THE JURY TO VIEW AMBIGUOUS
STATEMENTS MADE BY THE DEFENDANT ON A
RECORDED PRETEXT CALL WITHOUT CAUTION.

A. Infroduction

The trial court erroneously instiucted the jury with CALCRIM No
358 which incorrectly provides that any and all 1ecorded statements of the
defendant, regardless of their ambiguity, be viewed without caution. This
is an incorrect statement of the law. Only unambiguous or undisputed
recorded statemenis should be viewed without caution. Here, the
prosecution introduced a recording of a telephone conversation between
Ajay and Sapna, the "pretext call,” which, because much of the
conversation was held in Nepali, was highly disputed at ttial. Therefore,
since the recorded statements were both highly ambiguous and disputed,
they should have been viewed with caution contrary to the CALCRIM No.
358 instruction actually given to the jury. Since one of the disputed
statements contained in the recorded pretext call concerned whether Ajay
may have admitted having sex with Sapna after she was 18 years old, the
failure to instruct the jury to view this disputed statement with caution
highly prejudiced Ajay at trial. This prejudicial effect and the [act that the
prosecution’s case was extremely weak warrants reversal.

B. Standard of Review

An appellate court reviews the wording of a jury instruction and
assesses whether the instruction accurately states the law under de novo
review. (People v O’Dell (2007) 153 Cal.App.4th 1569, 1574: citing
People v Poses (2004) 32 Cal.4th 193, 218))



C. CALCRIM No. 358 Provides That Anv And All Out-Of-
Court Statements Made By The Defendant Do Not Have To
Be Viewed By The Jury With Caution If They Are Recorded.

CALCRIM No. 358 codifies the circumstances in which a juror must
view a defendant’s statement with caution It states in relevant part: “You
must consider evidence of a defendant's oral statement unless it was written
or otherwise recorded.” (CALCRIM No. 358 (Fall ed, 2000) ) Consistent
with CALCRIM No 358, the trial court instructed the jury as follows:

You have heard the evidence that the defendant made
oral or written statements before the trial  You must decide
whether the defendant made any of these statements, in whole
or in parl. If you decide that the delendant made such
statements, consider the statements, along wilh all the othe:
evidence, in reaching your verdict Il is up to you 1o decide
how much imporlance to give to the stalements.

Consider with caulion any statements made by the
defendant tending to show his guilt unless the statement was
written ot otherwisc recorded.

(12 CT 3247)

This is an overbroad statement of the law. The cxemption tor
writings and recordings is not a blanket exemption. Rather, as explained in
People v Gardner (1961) 195 Cal.App.2d 829, 832-833 writings and
recordings are cxamples of statements which may not have to be viewed
with caution if they are unequivocal or undisputcd reproductions of a
defendant’s out of court statements. However, if a writing is smudged or a
recording is inaudible, a witness’ interpretation of a defendant’s statement
is equally problematic and, thus, deserving of caution. In such
circumstances, the same risks of imprecision and/or abrication ate present
Therefore, writings and recordings can only justify the elimination of the
cautionary requirement wherc they embody faithlul rcproductions of a

defendant’s out of court statement If, however, there is a legitimale

dispute as to what a defendant wrote or said in & writing or recording and a
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witness is permitted to interpret these otherwise ambiguous statements, then
the identical concerns for imprecision and/or fabrication exist justifying
caution. Therefore, the cautionary language of CALCRIM No. 358
misstates the law by allowing jurors to abandon caution in any and all cases
where a defendant’s statement is written or recorded. The instruction
should provide that caution need not be exercised where a defendant’s
written or recorded admission is an undisputed or unambiguous
reproduction of a prior out of court statement.

Notably, most writings and recordings introduced at frial are
unmistakable reproductions of a defendant’s statement and, therefore, the
legal inaccuracies contained in CALCRIM No. 358 have been largely
inconsequential. This case, however, presents an issue of {irst impression
since the jury was permitted to abandon caution in evaluating Ajay’s
recorded statements made during the pretext call despite the fact that the
statements at issue were the subject of great dispute and the victim was
permitted to translate Ajay’s statements, made in Nepali, based on he:
recollection of their original conversation.

D. Jury Instructions Must Correctly State The Law.

Jurors are not experls in legal principles. Therefoie, to function
effectively and justly, they must be accurately instructed in the law,
(Carter v Kentucky (1981) 450 U.S. 288, 302. [101 S. Cu. 1112, 67 L. Ed.
2d 241.]) For this reason, trial courts are endowed with the sua sponte duty
to instruct on all applicable principles of the law. (People v. Flood (1998)
18 Cal.4th 470, 492-504; People v. Woodward (2004) 116 Cal.App.4th 821,
834.) No particular form of instruction is rcquired as long as the
instructions are complete and correctly state the law. (People v. Andrade
(2000) 85 Cal.App.dth 579, 585, citing People v Ponce (1996) 44
Cal.App.4th 1380, 1386 ) Although pattern jury instructions are prepared

by distinguished legal scholars and provide valuable service to the courts,
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they are not the law and are not binding statements of the law  (People v
Mojica (2006) 139 Cal.App.4th 1197, 1204, n 4.) Consequently, the lack of
adequate instruction, even a pattern instruction, prevents a jury from

performing its function in conformity with the applicable law (People v
Sanchez (1950) 35 Cal.2d 522, 528; see also McDowell v, Calderon (9lh
Cir. 1997) 130 F.3d 833, 836.)

F. By Instructing The Jury Pursuant To CALCRIM No. 338,
The Trial Court Erroneously Instructed The Jury To View
Appellant’s Highly Ambiguous Statements Recorded On A
Pretext Call Without Caution.

In deciding whether an instruction is crioneous, an appellale cowt
must first ascertain, as a threshold matter, what Lhe rclevant law provides
(People v. Woodward, supra, 116 Cal.App.4th at p. 834.) Then, the
appellate court must determine whether the instruction, so understood,
states the applicable law correctly which is determined by asking “how
would a reasonable juror understand the instruction.” (/bid. citing People v
Warren (1988) 45 Cal.3d 471, 487.)

1. The Law Provides That A Defendant’s Out of Court
Statement Must Be Viewed With Caution Unless A
Writing or Recording Reproduces The Defendant’s
Statements Without Ambiguity.

A ftrial court has a sua sponte duty to instruct the jury to view a
defendant’s oral admissions with caution il the cvidence warran(s it
(People v. Wilson (2008) 43 Cal.4th 1, 19) This cautionary instruction is
designed to aid the jury in determining whether an admission or confession
was actually made. (People v Bemis (1949) 33 Cal2d 395, 400.) Thatis,
whether the defendant, in fact, “spoke the words” altributed to him by
another. (Z/bid.) California courts have long recognized the inhercent
dangers of introducing out of court statements altribuied 1o the defendant.
(People v. Ford (1964) 60 Cal.2d 772, 800.) Specifically, courts have
recognized that:
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It is a familiar rule that verbal admission should be received
with caution and subjected to careful scrutiny, as no class of
evidence is more subject to error or abuse Witnesses having
the best motives are generally unable to state the exact
language of an admission, and are liable, by the omission or
the changing of words, to convey a false impression of the
language used. No other class of testimony affords such
temptation or opportunities for unscrupulous witnesses to
torture the facts or commit open periury, as il is often
impossible to contradict theit testimony at all, or at least by
any other witness than the party himself.

(/bid. emphasis added.) Given this serious potential for imprecision and
fabrication, the cautionary instruction is applied broadly. (People v
Carpenter (1897) 15 Cal.4th 312, 393 superseded by statutc on other
grounds in Verdin v. Superior Court (2008) 43 Cal.4"™ 1096, 1106 )
However, where “there could be no mistake as to what [the]
defendant said,” therc is no need to have the jury view the evidence with
caution. (People v. Gardner, supra, 195 CalApp.2d at p. 832)
Consequently, in People v Gardner, the Court of Appeal held that the
cautionary instruction was not necessary where there was no dispute as to
what the defendant said because the defendant’s statement had been
vecorded. (Id. at pp. 832-833.) In reaching this decision, the Court of
Appeal emphasized that the Legislature never intended the jury to view
statements recorded by a mechanical device with caution where “no
contention is made . . . that the sound recording did not truly record the
conversation with defendant, or that a proper foundation was not laid for its
admission.” (/d. at p. 833.) Therefore, a more precise reading of the law 1s
that recorded statements that clearly duplicate a defendant's out-of-coutt
statements should not be viewed with caution. However, recorded
statements that fail to clearly duplicate a defendant's out-of-court
statements or are highly disputed at trial must be viewed with caution
/
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2. A Reasonable Juror Would Have Misunderstood and
Misapplied The Cautionary Language of CALCRIM No.
358 Apnellant’s Case Rendering The Trial Court's
Instruction Error.

While the clearly recorded English portions of the pretext call did
not require the jury to use caution, the portions of the audiotape thal werc
either inaudible and/or spoken in Nepali did require the juiy to exercise
caution before relying on these statements as evidence. In large part, the
defense and prosecution agreed on the majority of the interpretation and/or
translation of the recorded pretext call. THowever, there were numerous
instances where the defense and prosccution disputed whether the recording
was inaudible; disputed what English words were being spoken,; dispuled
whether English or Nepali was being spoken; and dispuled what was being
said in Nepali. Specifically, there were 17 senlences disputed m the written
translation of the recorded pretext call. (15 CT 4174, 4176, 4182, 4184-
4186, 4189, 4192) At trial, defense expert Aryal and Sapna {ocused on
three to four of these disputed sentences during their testimony. (5 RT 947-
949, 960-964; 14 RT 3841, 3847-3848, 3858)

All of these disputed statements should have been viewed by the jury
with caution and, due to CALCRIM No 358, were nol because they were
recorded. In this context, these disputed rccorded statements are no
different than out of court oral admissions wherein the jury is asked to
determine what a defendant has said.

As argued supra, the most significant disputed statement concerncd
whether Ajay actually admitted having sex with Sapna when she was 18
years old or whether this portion of the tape was inaudible (See Argument
I, supra.) Because this disputed statement was recorded, the trial court
erroneously instructed the jury pursuant to CALCRIM No 358 which

permitted the jury to abandon caution where, in facl. it was required by law.



In sum, a reasonable juror would have misunderstood and
musapplied the cautionary language of CALCRIM No. 358 because these
disputed statements were recorded. The blanket language in CALCRIM
No. 358 fails to distinguish between rccorded statements which clearly
reproduce a defendant’s out of court statement, which should not be viewed
with caution by a jury, and those which fail to do so  Where a recording
fails to clearly reproduce a defendant’s out of court statement, the same
cautionary language that applies to oral admissions should apply to
recorded statements. Therefore, since a reasonable juror would have
understood CALCRIM No. 358 in a manner inconsistent with the law, the

cautionary language of the instruction constituted error

F. Instructing The Jury With CALCRIM No. 358, Constituted
Federal Constitutional Error Because The Error Rendered
The Trial Fundamentally Unfair Violating Appellant’s Fifth
and Fourteenth Amendment Rights to Federal Due Process.

A defendant’s federal constitutional right is implicated where there
is a reasonable fikelihood that the jury has applied an ambiguous instruction
in a way that violates the constitution. (People v. Prettyman (1996) 14
Cal.4th 248, 272; Estelle v. McGuire (1991) 502 U.S. 62, 72, 112 S.Ct 473,
482, 116 L.Ed.2d 385.) A defendant is denied federally guaranteed due
process, as protected by the [Iifth and Fourteenth Amendments to the
United States Constitution, when an error inlects the frial with unfaimess or
renders the trial fundamentally unfair. (People v Prettyman, supra, 14
Cal.4th at pp. 272-273 citing Estelle v. McGuire, supra, 502 U.S. at p. 72,
112 S.Ct. 475,482, 116 L Ed.2d 385; Darden v Wainright (1986) 477 U.S
181; Donnelly v. DeChristoforo (1974) 416 1U.S. 637, 643.)

Here, as discussed injra in the prejudice section of this claim, the
failure to properly instruct the jury to exercise caution when determining

whether Ajay made the alleged out-of-court statements on the pretext call



infected the entire trial rendering it fundamentaily unfair. In this regard,
Sapna was permitied to atiribute admissions to Ajay in an otherwise
extremely weak prosecution case  Thus, Sapna’s testimony and her
translations contained in prosecution Exhibit 11D and defense Exhbit 799
about Ajay’s alleged statements made during the pretext call ended up
being the lynchpin of the prosecution’s case which ultimately persuaded the
jury to find Ajay guilty. For this reason, this instructional error rises Lo the
level of federal constitutional error.

G. The Issue Is Preserved For Appellate Review.

“A trial court has a sua sponte duty to instruct the jury to view a
defendant’s oral admissions with caution if the evidence waianls it”
(People v. Wilson, supra, 43 Cal4th 1, 19.) Where an instruction
incorrectly states the law, the issue cannot be forfeited on appeal due to trial
counsel’s failure to object or request a clarifying instruction. (Pen. Code §
1259; People v. Tillotson (2007) 157 Cal . App.4th 517, 538, People v. Ford,
supra, 60 Cal.2d al p. 799 overruled on other grounds in People v Saichell
(1971) 6 Cal.3d 28, 98 Cal.Rptr. 33 (“when called for by the evidence [the
cautionary instruction] must be given without a request”); People v.
Slaughter (2002) 27 Cal.4th 1187, 1199 (finding that “although defendant
did not object in the trial court to this instruction, the propricty of the
instruction nonetheless is reviewable on appeal to the extent it affects his
substantial rights” even where defendant never questioned applicability of
instruction to recorded statements); People v. Ervine (2009) 47 Cal 4th 745,
781 (issue reviewed on appeal, absent defense objcction, where trial court
declined to give jury cautionary instruction relating to defendant’s recorded
statements made to officers even though the recording was never
introduced at trial).

Moreover, where, as here, nothing in the record shows that trial

counsel made a “conscious, deliberate or tactical” decision to instruct the
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jury not to use caution, the instructional error cannot be deemed invited,
necessitating review. (People v. Collins (1992) 10 Cal.App.4" 690, 694-
695, 12 Cal.Rpir.2d 768 citing People v. Cooper (1991) 53 Cal.3d 771,
830-831 (there was no invited error or forfeiture of instructional error
where defendant’s trial counsel and district attorney responded “yes” lo
court’s statement that instructions and jury verdict form had been reviewed
by both counsel and were acceptable to both sides; no conscious, deliberale,
or tactical reason was stated for concurring in instructions), People v
Barraza (1979) 23 Cal3d 675, 683 citing People v. Graham (1969) 71
Cal.2d 203, 319 (“in absence of a clear tactical purpose, the couits and
commentators eschew a finding of ‘invited error’ that excuses a trial judge
from rendering full and comect instructions on material questions of law,
Accordingly, if defense counsel suggests or accedes to the ertoneous
instruction because of neglect or mistake we do not find ‘invited error,’
only if counsel expresses a deliberate tactical purpose in suggesting,
resisting or acceding to an instruction, do we deem it to nullify the trial
court’s obligation.”). Here, there was no tactical reason expressed by
counsel for failing to request an instruction requiring the jury to use caution
in assessing the veracity of Sapna’s testimony and translation concerning
Ajay’s alleged incriminating out-of-cowrt statements, made m Nepali, on
the recorded pretext call. In fact, the iecord shows that there could be no
tactical reason to support this omission as trial counsel vigorously objected
to Sapna tesiifying about Ajay’s ambiguous out-of-court statements made
in Nepali during the pretext call, in particular, her tianslation regarding an
alleged admission of "sex.” (5 RT 950-958) And, in addition, defense
counsel argued against the veracity of her testimony during closing
argument by asking the jury to consider the following:

You have two sets of transcripts on this. You have the one
authenticated by Sapna, and we know about her credibulity,
and we have the one authenticated by Professor Aryal who
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works for the State Department who came heie to testify that
he created and he disagreed with her on four points, but the
rest of it was his. She just made changes

(18 RT 5073) Therefore, any failure to request an instruction requiting the
jury to use caution in evaluating Sapna’s testimony and translation on this
point could not have been tactical nor invited and, therefore, requires
review. Similarly, given the impossibility of any taclical reason justifying
counsel’s failure to request the proper cautionary instruction, this Court
should reach the issue and find counse!’s omission violated Ajay’s Sixth
Amendment right to effective assistance ol counsel,  (See People v
Anzalone (2006) 141 Cai.App.él‘h 380, 395 ((inding ineffective assistance of
counsel on direct appeal where counsel [failed to object Lo proseculion’s
misstatement of law); People v. Anderson (2001} 25 Cal.4™ 543, 569 (“the
record does not show the reason for counsel’s challenged actlions or
omissions, the conviction must be allirmed unless there could be no
satisfactory explanation™); People v. Mendoza Tello (1997) 15 Cal 4" 266,
266-267 (finding ineffective assistance to objecl at trial excuses waiver
wherc there could be no conceivable tactical purpose for counsel’s alleged
incompetence).

H. The Erroneous Instruction Harmed Appellant Under A State
And Federal Standard of Prejudice Requiring Reversal and
A New Trial.

The trial court's failure to properly instruct the jury on the caution
required to view the recorded statements in the pretext call which were
ambiguous and/or disputed violaled Ajay's state and [ederal constitutional
rights. Therefore, reversal is required under statc law if it can be shown
that, absent the erroneous cautionary language contained in CALCRIM No
358, there was a reasonable probability the jury would have reached a more
favorable outcome. (People v. Watson (1956) 46 Cal 2d 818, 837, People
v. Lopez (2005) 129 Cal.App 4th 1508, 1529) Similarly, reversal 1s
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required where the instructional error reached federal constitutional
proportions if it can be shown that the error was not harmless beyond a
reasonable doubt. (Chapman v. California (1967) 386 U.S. 18, 24, 87, S.Ct
824, 828, 17 L.Ed 2d 705 see also People v Prettyman, supra, 14 Cal.4th
atp. 272.)

1. Sapna’s Testimony and Translation of Appellant’s
Recorded Out-of-Court Statements Made During The

Pretext Call Conflicted With Other Trial Evidence
Demonstrating Sufficient Prejudice for Reversal.

California vourts have consistently held that “courts examining
prejudice in failing to give the [cautionary] instruction examine the record
to see if there was any conflict in the evidence about the exact words used,
their meaning, or whether the admissions were repeated accuralely ”
(People v Wilson (2009) 43 Cal.4th 1, citing People v. Dickey (2005) 35
Cal.4th 884, 905; People v. Lopez (2005) 129 Cal App.4th 1508, 1529)
Here, as discussed supra, there were a number of out of court statements in
the pretext call which were highly disputed at wial and, one in particulal,
which Sapna, a hostile wilness with a motive to falsely accuse Ajay,
interpreted as an admission of sexual conduct. (14 RT 3847-3855) The
dispute over this statement alone is sufficient to warrant reversal as it could
have been the decisive factor that pushed the jury to find Ajay guilty
making the failure to properly Instruct the jury on how to view this out of
court statement exceptionally prejudicial,

In Ford, the California Supreme Court reversed a delendant’s
conviction because the defendant’s alleged out of court statement “bore
directly” on whether the defendant was guilty of the charged crime The
defendant in Ford was convicted of murdering a Depuly Sheriff during a
confrontation related to a long and embittered marital dispule. (People v.
Ford, supra, 60 Cal.2d at p. 780) At trial, his estranged wile and an

acquaintance he allegedly robbed days earlier testified that, before shooting
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the Sheriff, the defendant made several statements supporting the
prosecution’s theory with respect to premeditation. (/d at pp 799-800 )
Finding “these statements bore directly on the issue of defendant’s capacity
to deliberate and premeditate sufficiently to commit first degree murder,”
the High Court reversed the defendant’s conviction emphasizing that the
absence of the cautionary instruction was particularly prejudicial because
“cach statement was reported by hostile witnesses whose testimony showed
a number of obvious conflicts and apparent inconsistencies.” (/bid.)

Like the witnesses in Ford, Sapna was a very hostile witness and a
considerable amount of the evidence presented at trial conflicted with her
allegations. Notably, even statements madce by Sapna within the pretext
call provide conflicting evidence undermining her testimony. For example,
even after this alleged "sex with" admission was made on the pretext call,
Sapna chastised Ajay, in the pretexl call, because, according to her, he had
refused to admit anything, Specifically, Sapna told Ajay, “I just wanted to
ask you about things, but you aren’t. Definilely you are nol telling me
anything about this. I am gonna go.” (15 CT 4184) Given this latter
statement, which was never disputed at trial, it seems highly unlikely that
Ajay had, minutes prior, admitted having sex with Sapna during the pretext
call and/or that Sapna ever believed that Ajay ever made such an admission.
That is, it is incomprehensible that Sapna's translation attribuling an
admission of sex to Ajay could be true when, according to her own words
spoken at the time of the relevant conversation, she claimed Ajay refused to
admit “anything” with respect to her allegations.

In addition to Sapna’s own inconsistent slatements, the pretext call
depicts Ajay repeatedly denying Sapna’s allegations of rape in English and
Nepali. (15 CT 4155-4159, 4162-4167, 4169, 4172, 4176, 4183, 4191,
4193-4195) This conflicting evidence is also sulficient to show prejudice

and warrants reversal.
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Finally, Shakti Aryal, the defense interpreter and/or translator of the
pretext call, emphatically testified that Sapna’s translation was incoiiect
and that it was impossible to translate Ajay’s statement as “sex with” as

suggested by Sapna. (14 RT 3850-3851, 3861-3862, 3866-3867)
Therefore, since an alleged admission of guilt goes to the heart of the case,
the error resulted in enormous prejudice warranting reversal

2. Sapna’s Translation of “Sex” Was Highly Prejudicial
Because It  Was Likely Relied On By The Jury To
Decipher The Meaning Of Appellant’s Use Of The
Word “Fucked” Also Spoken In The Pretext Call.

Al one point during the pretext call, Ajay was interrupted by his
parents who could overhear his conversation with Sapna. (16 RT 4355-
4357, 15 CT 4173) They told him to hang up the phone or speak in Nepali
because they didn't trust Sapna and feated that she was trying to frame him
(14 RT 4355-4356) Thus, Ajay responded to Sapna in Nepali and tried to
explain to Sapna how humiliating it would be to have to explain her false
accusations to his parents and how her threats to go public with hei
accusations would 1uin not just his life, but her life too. In this regard Ajay
pleaded with Sapna:

Listen very carefully, babu, My mommy/daddy is also
now suspecting that there is something. [q] Listen,
because they think something is going on between you and
me. My mommy/daddy is suspecting whether there is a
sexual relationship or not. [§] Why, babu, why can’t you
understand the matier, tell me what would you get from
this, tell me, just tell me that much. I have been telling
you from the very beginning that my life will be gone but
how about your life, your life will be gone, how can you
save your life, just tell me.

(15CT 4174)
In response, Sapna asked, “How is my life re .. ruining daddy?” (13
CT 4174) For Sapna, the decision to live independently and engage in pre-

marital sex did not threaten to “ruin” her life or her reputation because she
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was ready to be an “American girl” and wholeheartedly reject Nepali
values.® (9 CT 2550) For Ajay, however, Sapna’s decision to embrace
sexual {reedom at the age of 18 was a disgrace to himself and his family
which, if known by the Nepali community, could ruin both of their lives >/
(13 RT 3545; 14 RT 3757-3758, 3875; 15 RT 4061; 15 CT 43306)
Consequently, Ajay angrily explained in Nepali that her life could be ruined
“Because you have fucked me after 18 years of your age.” (15 CT 4174)

In other words, it appears Ajay is lelling Sapna that her unapologetic

26 After Sapna moved out of the Dev home, she wrotc an c-mall (o hel

Papa on January 1, 2004, explaining and justifying her decision to move
out, which went against Nepali culture and could be seen as shameful. In
the e-mail she adamantly declared:
I know the way I act is not like a tipical [sic] Nepali girl. |
figured that I live in America not in Nepal where girls aie
mistreated and they are never heard America allows iU’s [sic]
people to have a “freedom of speech.” [ choose 1o live this
livestyle [sic]. And therefore I like to express myself and
speak my mind, [ never really tought [sic] of myself as a
tipical {sic] Nepali girl even when I was in Nepal. 1 tought
[sic] of myself as a “Be! Ta.” ["son" in English] [4] Right
now I am very happy where [ am and don’t want to go back
where [ was. ... 1 know il will be haird for you Lo understand
me and where [ am coming fi! om [sic]. But I just wanted to
share my side of the story so that you could try to understand
me. [ am very disappointed that we could not talk in Nepal,
[]] I don’t want to loose [sic] the family that I have here RBut
if they don’t want this relationship [ really can’t do anything
about it except to try and work things out with them. I have
made my decision and I expeet to stick with it
(9 CT 2549-2554; see also 14 RT 3885, 15 RT 4061-4062, 4067-4068)

i In an e-mail, dated October 1, 2002, Peggy wrote lo Sapna’s Papa

expressing her concerns about Sapna’s misbehavior as follows: “Ajay
and I expect Sapna to follow our rule of not dating or having sex
before marriage as I know this will bring shame on her, us and your
family as well. Tdon’t have confidence in her to live by these requests
at this time. I pray that you may give her and me guidance as how to
deal with this situation before it becornes too late.” (15 CT 4336, bold in
original)
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decision to start dating and have sex at age 18 against Nepali values and
fraditions and against the wishes of the Devs and her Papa threatened to
“ruin” both their reputations in the Nepali community, thus, fucking him
over. This interpretation is further supported by Ajay's e-mail to Sapna sent
one month earlier in which he told her, "[w]e helped you to get your green
card [at age 18]. Now, you want to shit on our face by wrongly accusing us
of being abusive and disrespecting us." (14 CT 3907-3910)

Implied as subtext to this part of the conversation was the
understanding that Ajay knew Sapna had pre-marital sex, because when
Sapna was 18, he took her to the pregnancy clinic. Therefore, given
Sapna’s accusations of rape, Ajay legitimately feared that Sapna would
attempt to use his presence at the pregnancy clinic to frame him. In this
regard, it appears Ajay was telling Sapna she was screwing him over
because they both knew he took her to the ¢linic to help her seek a solution
to her pregnancy with her "consent" when she was 18. (15 CT 4174, 4180)
Therefore, when Sapna defiantly declared, “Qk, s0?” in response to Ajay's
point that her false allegations would ruin both of their lives not just his,
After a long pausc (approximately 4 seconds), Ajay indignantly retorted,
“That means you have given me consent,” (15 CT 4174) Meaning, that
her attempt to use the fact that he accompanied her to the pregnancy clinic
as proof of rape would be defeated because his presence at the clinic
connotes “consent” rather than rape. Although Sapna subsequently denied
giving Ajay consenl, Ajay continued to persuade Sapna that her false
allegations would be disproved because it was likely that Sapna already
told her friends about her pregnancies and abortions and, therefore, others
would know that her boyfriend(s), rather than Ajay, had impregnated ler.
In this regard, he reminded Sapna that the responsible boy's name would be

in her medical records. (15 CT 4174, 4180)
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This interpretation was supported by Ajay’s repeated denials of the
rape allegations during the pretext call and Sapna’s own statements made
30 seconds after Ajay made this ambiguous statement wherein she
expressly explained she was angry with Ajay “Because [ want you to talk to
me. I want you to say it.” (15 CT 4174) Clearly, if Sapna believed Ajay’s
use of the word “fucked” was an admission of seX, she would have never
excoriated him for refusing to admit the allegations.

Not surprisingly, what Ajay meant when he used the word “fucked”
during the pretext call was highly disputed at trial. (5 RT 950; 18 RT 5076-
5078; 19 CT 5139) In isolation, it was very likely that the jury would have
determined that Ajay used the word “fucked” to express profanity
consistent with the defense theory of the case especially given Sapna’s own
admission that Ajay would not admil the allegalions, However, in the
context of Sapna’s later translation in which she claimed Ajay said, “but
you had sex with me when you were 18,” (conuary to the experts
translation}, it is likely that the jury may have relied on the later translation
of “sex” to determine whether Ajay’s prior use of the word “fucked’ was
an admission of guilt or whether he simply used it as an expression of
profanity. (15 CT 4176) In fact, this is exaclly what the prosccution
argued to the jury: “What is going on here? The context of this pait of the
conversation is talking about you had sex with me, ‘But you had sex with
me when you were 18, il is a mirror image of what he said carlier, ‘You
fucked me when you were 18.°” (18 RT 4987)

Therefore, the failute to use caution with respect to Ajay’s alleged
use of the word “sex” as translated by Sapna also impacted the jury's
determination of Ajay’s use of the word “fucked” during the pretext call
In this regard, the failure to give a cautionary instruction as it related to

Sapna’s testimony and translation of the word “sex” spilled over to other
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highly significant aspects of the pretext call severely prejudicing Ajay and

warranting reversal.

IV.  APPELLANT’S CONVICTIONS SHOULD BE REVERSED
BECAUSE THE TRIAL COURT’S EXCLUSION OF SAPNA’S
2005 NEPALI RECORD OF CONVICTION PREJUDICED
THE ENTIRE TRIAL AND VIOLATED APPELLANT’S
CONSTITIONAL RIGHT TO PRESENT A DEFENSE.

A. Introduction

In an effort to present a defense to the charges alleged against Ajay
and explain why Sapna would falsely accuse him of rape, trial counsel
attempted, on numerous occasions, to admit evidence of a 2005 conviction
against Sapna from Nepal for using a false date of birth to obtain her 1998
passport. This Nepali conviction was critical to Ajay’s defense not only
because it showed Sapna’s propensity to lie, but because it expressly
showed that Sapna knew the Devs could reverse her adoption which, in
turn, would result in Sapna’s deportation to Nepal.

To qualify for adoption in the United States, Sapna’s acoption had to
be completed before she turned 16. (11 RT 2722; 13 RT 3430-3431, 3456:
15 RT 4167; 16 RT 4400; 14 CT 3920) Sapna’s adoption was completed
on December 6, 1999. (7 RT 1707; 15 RT 4174; 14 CT 3918) Under her
false date of birth (January 5, 1984), as evidenced by the Nepali record of
conviction, she was approximately 15 years and 11 months at the time she
was legally adopted. Under her real date of birth (Aptil 28, 1983), found
true by the Nepali court, she was approximately 16 ycars and seven months
at the time of her adoption. Therefore, the Nepali record of conviction
shows that Sapna’s adoption was premised on a fraud and could be
reversed. If reversed, she would not qualify for derivative citizenship under
United States immigration laws and would be deported back to Nepal. (13
RT 3440-3441)
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A month before Sapna accused Ajay of rape, she learned that the
Devs were planning on disinheriting her What never came out at trial,
however, was the fact that disinheritance signaled a legitimate fear in Sapna
that the Devs could and likely would reverse her adoption, which was based
on a fraud, and send her back to Nepal. This fear came to a head the day
before Sapna went to the police after Sapna severed all ties with the Devs
over a heated argument she had with Ajay about her break-up with her
boyfriend. Sapna insisted she wanted to be an “American girl” with
American freedoms. However, Ajay and Peggy insisted on instilling
traditional values of purity onto Sapna in an effort to honor Nepali cutture
and the promise they made to Sapna’s Papa back in Nepal. Theiefore,
when Sapna decided to sever all ties with the Devs, she also understood that
the Devs would feel deeply belrayed and would have no interest in
continuing to sponsor her road to citizenship as originally planned
Essentially, she understood that the Devs would blame her for failing to
keep up her end of the bargain and, in turn, would not want to keep up their
end of the bargain. As a consequence, when Sapna was finally driven to
sever all ties with the Devs, she must have also believed that the Devs
would respond by sending her back to Nepal. (9 RT 2257) In addition,
Sapna was also aware that her adoption was based on a fraudulent date of
birth and must have feared that, once discovered, the Devs could reversc
the adoption, thus eliminating any meaningful opportunity for her o
become an American citizen. All Sapna wanted was to be an “American
girl” and she now blamed the Devs for taking it away from her. This, in
turn, gave her an overwhelming motive to falsely accuse Ajay. However,
without the Nepali record of conviction, which was the linchpin to showing
the Devs had the power to terminate Sapna’s American citizenship, the

defense could not expose Sapna’s fears or her motive to retaliate agalnsl
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Ajay. Stripped of this ability, Ajay was denied his Fifth, Sixth, and
Fourteenth Amendment constitutionaj right to present a defense

B. Standard of Review

The trial court’s exclusion of the Nepali documents and the decision
whether to take judicial notice of said documents is reviewed by an abuse
of discretion standard. (DePaima v. Westiand Software House (1990) 225
Cal.App.3d 1534, 1538.) Constitutional questions are reviewed de novo
(People v. Cromer (2000) 24 Cal.dth 889, 896.) Independent review is
necessary to clarify and unify guiding constitutional principles  (Milley v.
Fenton (1985) 474 U.S. 104, 114 [106 S.Ct. 445, 38 L.I3d.2d 405].)

C. The Nepali Couri Documents?®

The Nepali record of conviction and other related court documents
were attached 1o two motions filed by the defense (5 CT 1162-1218, 1219-
1374) and were separately marked for purposes of identification as Defense

Exhibits 500 through 514.%° (7 CT 1838-1987) I'or convenicnce PuLposes,

2 While the government in Nepal prosecuted Sapna and her Papa for

passport fraud, counsel has only summarized the Nepali docurnents as they
pertain to Sapna. Moreover, Sapna’s Papa, Birendra Deo, was acquitted al
the Nepali trial. (7 CT 1886)

2 Exhibit 500 corresponds to Exhibit A attached to the Judicial Notice
Motion and Exhibit A attached to the Motion for Foundational lacls:
Exhibit 501 corresponds to Exhibit B attached to the Motion for
Foundational Facts; Exhibit 502 corresponds to Exhibit B attached to the
Motion for Judicial Notice and Exhibit C attached to the Motion for
Foundational Facts; Exhibit 503 corresponds to Exhibit D attached to the
Motion for Foundational Facts: Exhibit 504 corresponds to Exhibit I
attached to the Motion for Foundational Facts; Exhibit 505 corresponds to
Exhibit F attached to the Motion for Foundational Facts; Exhibit 506
corresponds to Exhibit G attached to the Motion for Foundational Facts;
Exhibit 507 corresponds to Exhibit H attached to the Motion (or
Foundational Facts; Exhibit 508 corresponds to Exhibit I atlached to the
Motion for Foundational Facts; Exhibit 509 corresponds to Exhibit ]
attached to the Motion for Foundational Facts; Exhibit 510 corresponds fo
Exhibit K attached to the Motion for Foundational Facts; Exhibit 511

corresponds to Exhibit L attached to the Motion for Foundational Facts;
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the Nepali documents in the appeal will be referred to by Exhibit numbers
500 through 514. The Nepali court documents consist of the following
documents:

Exhibit 500 (7 CT _1838-1858): The appellate opinion issued on
August 12, 2007 from the Nepal (Rajbiraj) Appellate Courl affirms Sapna’s

conviction for obtaining a passport with a false date of birth and denies the
prosecution’s appeal.”® The opinion  further summarizes Sapna’s
understanding as to why Murali Deo would initiate criminal charges against
her as follows: “Because of the fact that the said Ajay Kumar Dev did not
adopt any family member of the informer but adopted her, the informe:
became angry. Because of such anger, the informer madc a false
information report stating that her date of birth is 2040.1.15 B.S
(1983.4.28 AD.)" (7 CT 1842) Sapna did not appeal the judgment, (7CT
1849-1852)

Exhibit 501 (7 CT 1859-1874): The appeal filed by the prosecution

on October 26, 2005 wherein the prosecution argued Sapna should have

received a greater fine; increased punishmentincarceration; and should
have had her passport confiscated. The prosecution also argued that
Sapna’s Papa, Birendra Deo, should have been convicted.

Exhibit 502 (7 CT 1875-1900): The verdict issued on June 26, 2005

from the Nepali bench trial where Sapna was accused and convicted under
Section 5 of the Passport Act for obtaining a passport on December 13,
1998 from the District Administration Office Saptari by preparing a falsc
description wherein she wrote her date of birth as January 5, 1984, though

she knew that her real date of birth was April 28, 1983 (7 CT 1878) The

Exhibit 512 corresponds to Exhibit M attached (0 the Motion for
Foundational Facts; Exhibit 513 corresponds to Exhibit N attached 1o the
Motion for Foundational Facts; Exhibit 514 corresponds to Exhibit O
attached to the Motion for Foundational Facts. (CT 95-96)

¥ In Nepal, the prosecution has the right to appeal in a criminal case

(5 CT 1166)
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Verdic!'t includes a summary of the evidence; reasoning in support of the
verdict against Sapna; and the sentence imposed against Sapna (7 CT
1877-1902) The trial court relied on testimony from Sapna wherein she
explained that she obtained the passport at issue so that “Ajay Kumar Dev
and Margaret Mary Dev, uncle and unti from the distance relative, desired
fo take me to America as an adopted daughter with the consent of my

parent|s and as [ was minor at that time, T have obtained the passport ...” (7

CT 1879) The trial court also noted that Murali Deo initiated the criminal
case a;gainst her out of jealousy because the Devs did not bring their
to America: “As the said Ajay Kumar did not adopted any
ler and adopted me, the Informer has
‘¢ me from going to America due to
the trial courl specifically found that
8, 1983 and that she knowingly put a
rt used to travel to the United States.
In so :ﬁnding, the trial cowrt concluded: “It has been found that the
respondent Sapna Dev has accepted the said date of birth [April 28, 1983]
| made saying that there is ordinary
ere appears no condition to considet
> passport was true.” (7 CT 1886)
he trial court sentenced Sapna Dev to

time served, 19 days, and 100 rupess. (7 CT 1887)
Exhibit $03 (7 CT 1903-1915):  The examination and siatement of
Sapna I!)ev on July 20, 2004 which the trial court relied on to find Sapna

Dev guilty of using a false date of birth on her passport application in

violatioln of Section 5 of the Passport Act.®! In her statement, Sapna denied

3 explained in Mr. Rudra Prasad Sharma’s expert declaration, the

trial in Nepal takes a statement from the accused and from the
witnes  or delegates this task to a “bench assistant.” (6 CT 1553) In this

regard, e court or the bench assistant asks the accused or witnesses
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the allegations; testified her date of birth was January 5, 1984; testified shc
was born in Janakpur (not Boriya); denied the accuracy of a school record
(Exhibit 512) from the central government, Sanothimi Bhaktapur, which
showed her date of birth as Apri! 28, 1983; denied that school records
obtained directly from her school (Exhibits 510 and 511) had been altercd
to show a false date of birth of either April 27, 1984 or lanuary 5, 1984:
and claimed the accuser/informant, Murali Deo, was “not even a member of
[her] family” and suggested “he has given false report with an intention to
trap me.” (7 CT 1903) Sapna affirmed her earlier statement given on July
8,2004. (7 CT 1904) She also explained to the court that her grandmother
and great uncle, both of whom provided statements to the trial court
indicating Sapna Dev was born on April 28, 1983, gave false evidence and
suggested that “the opponent might have pressed them in delusion to write
that false statement.” (7 CT 1904)

Exhibit 504 (7 CT 1916-1933): The statement of Jitendra Narayan

Dev, Sapna Dev’s great uncle, which the trial court relied on to find Sapna

Dev guilty of using a false date of birth on her passporl application in
violation of Section 5 of the Passport Act. Jitendra Narayan Dev is the
brother of Sapna’s biological father, Birendra Deo. (7 CT 1918) In his
statement, Jitendra Narayan Dev attested he was certain Sapna Dev, his
niece, was bom on April 28, 1983 at her family home in Bornya Village,
Saptari District. (7 CT 1919) Jitendra Narayan Dev stated that Sapna
falsified her date of birth “to be adopted daughter, she was in need of her
age to be less than she was, so she mentioned her age-less than as she was

at that time.” (7 CT 1920)

questions and records the queslions and answels in wriling which s
respectively signed by the accused or witness. (6 CT 1553) Al a tria) m
open court, the accused or witness may be called to testify, be cross

examined, and may be asked about this statement. (6 CT 1553)
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Lxhibit 505 (7 CT 1934-1946): The statement of Birendra Narayan

Deo, %Sapna Dev’s father, which the trial court relied on to find Sapna Dev

guiltﬁ of using a false date of birth on her passport application in violation
of Sectlon 5 of the Passport Act. In Birenda Narayan Deo’s statement, he
declared that his daughter, Sapna Dev, was born on January 5, 1984 in
s family had been living in Janakpur
aughters were born — Sapna and Niku;
1 1998 “to go to America” explaining
“At that time her age was not sufficient to get a citizenship certificate. So,
based'on the evidence of her date of birth jssued from the school and the
recommendatlon letter about the verification of relationship of the Office of
the Bc;;ria Village Development Committee, she got the passport from the
District Administration Office, Saptari on [December 15, 1998].” (7 CT
1937) |
|Exhzbzt 506/507 (7_CT 1947-1953): Sapna’s passport application
SIgned| on September 12, 2005 wherein she falsely indicated that she had

never prewously obtained a passport (7 CT 1950) and identified her date of
birth as April 28, 1983 and her place of birth as Saptari/Boriya. (7 CT
1949) : Accordmg to the Appellate Government Attorney Office (Exhibit
512), the fraud on this passport application provided grounds for further
prosemf.ltion, but the agency could not prosecute the case because it was out
of theirs jurisdiction, (7 CT 1985-1986)

%Exhibit 508 (7 CT 1954-1957): Nepalese Citizenship Certificate

1ssued éon August 31, 2005 and used by Sapna to obtain her 2005 passport,
The citizenship certificate identifies Sapna Dev’s date of birth as April 28,
1983 alild her birth place as Ward 4 of Boriya in the municipality of Saptari.

Exhibits 509 (7 CT 1958-1961): A letter from the Monastic Higher

Secondary English Boarding School written in response to requests from

the D1stnct Police Office of Dhanusha for school records relevant to prove
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Sapna’s date of birth.  The letter indicales that it provided the
police/prosecution two certified school records: (1) Sapna’s 1egistration
form (Exhibit 510); and (2) Sapna’s school admission form (Exhibit 5] 1)
Exhibit 510 (7 CT 1962-1966): Sapna’s school 1egistration fourm,
No. 5620050010, provided to the police/prosecution directly from the
Monastic Higher Secondary English Boarding School. (7 CT 1842, 1960,

1964,) The school registration form identified Sapna’s date of birth as
“2041/01/15” (7 CT 1964-1965) which translates into April 27, 1984 (7 CT
1881). However, the last digit of the year “2041” had white-out or tipex
underneath it indicating a possible alteration of Sapna’s date of birth (6
CT 1545; 7 CT 1844, 1851, 1881-1882; 10 CT 2655) Ultimately, based on
the other evidence introduced at the Nepali bench trial (especially Exhibit
512), the Nepali (rial court found the date of birth placed on this school
registration form to be altered and, thus, false. (7 CT 1841, 1851, 1881,
1885)

Exhibit 511 (7 CT 1967-1972): Sapna’s school admission form

provided to the police/prosecution direcily from the Monastic Higher
Secondary English Boarding School identifying Sapna’s date of birth as
January 5, 1984 and her birth place as Boriya, Saptaii (7 CT 1960, 1842)
Sapna’s father, Biiendra Deo, testified that Sapna relied on this school
admission form to obtain her 1998 passport before going to America with
the intention of getting adopted. (7 CT 1937)

Exhibit 512 (7 CT 1973-1976): Sapna’s date of birth provided by

the Central Government (Sanothimi, Bhaktapur), Ministry of Educarion and
Sports, based on their duplicate copy of Sapna’s school registration form,
No. 5620050010 (Exhibit 510) wherein it states Sapna’s date of birth as
April 28, 1983 (2040/01/15) as opposed to April 27, 1984 (2041/01/15) (7
CT 1844, 1851, 1879-1880)
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Exhibit 513 (7 CT 1977-1982): Record obtained from District

‘Sapna Kumari Dev” as having a date

Lon Sapna’s testimony that her name

not “Sapna Kumari Dev,” the Nepal trial cowt did not rely on this
as evidence of Sapna falsifying her date of birth.

Exhibit 514 (71 CT 1983-1987): Letler dated December 2, 2005

the Appellate Government Attorney in Rajbiraj, Saptari, responding to

M iDeo’s second accusation that Sapna fraudulently obtained a passport
in 5 after the verdict was rendered in the Nepal proceedings. The letter
indi ates that Sapna lied on her 2005 passport application by [(alsely
indi  ing that she did not have a prior passport. (Sce also Exhibits
50 07). However, although “her new passport was found illegal at the
v first glance,” the Appellate Government Attorney advised Murali their
offi ~could not prosecute because “the sajid subject does not fall under the
Juri iction of this Office, now” and must be handled by the office in
Db District. (7 CT 1985-1986)

D. The Trial Court Rejected Every Iffort The Defense Made To
Admit Sapna’s Nepal Record of Conviction.

On March 20, 2009, before trial, the defense filed two motions to
havé the Nepali documents admitted as evidence. In the first motion, the
defGIilse asked the trial court to take judicial notice of two documeats: (1)
the ] 26, 2005 Nepal bench verdict against Sapna Dev for obtaining a
p with a false date of birth (Exhibit 502); and (2) the Nepal appellate
decis|ioq affirming the conviction and finding she had commitled perjury;
deny%ng: the prosecution’s appeal to 1mpose increased incarceration and a

ary to confiscate Sapna’s fraudulent
Ation, because the proper authorities
00) (5 CT 1162-1218) The second

of Foundational Facts, requested (he
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trial court admit all of the Nepali documents (Exhibits S00-5 14) as

evidence for the jury’s consideration. (5 CT 1219-1374)

Each Nepal court docwmnent submitted by the defense contained the

following certification/attestation:

(1)

A seal from the “Law Shree Books Management
Board” signed by either the Technical Officer
{Exhibits 500, 503, 504, 505, 506, 513), the Chief
of Protocol (Exhibits 501 and 502), the Section
Officer (Exhibits 508, 509, 510, 511, 514, or the
Account Officer (Exhibit 512); and an attestation
signed and dated by the Chief of Protocol for the
Shree Law Books Management Board stating,
“Attested the seal of Law Books Management
Board and signature of its Production/Section
Officer.”

With respect to Exhibit 500, a certification from
Bishnu Prasad Gautam, Consular Officer of Lhe
Ministry of Foreign Affairs, Govemment of
Nepal, stating, “T ... certify that the following
Nepali Document has been translated by the
authorized body and also certify the seal and
signature 1o be true and the official position of the
Section/Production/Account/Administration
Officer there of.”

With respect to Exhibits 501, 502, 503, 504, 505,
506, 507, 508, 509 and 504, a certification from
Jiban P. Shrestha, Deputy Chief of Protocol,
Ministry of Foreign Affairs, Government of Nepal
stating, “I ... certify that the authorized translation
of following Original Nepali Document to be true
and the official position, seal and signature of the
Section/Production/Account/Administralion
Officer there of.”

With respect to Exhibit 510, 511, 512 and 513, a

certification from Tirtha Arayal, Consular Officer,

Ministry of Foreign Affairs, Govermnment of

Nepal, stating, “I ... certify that the following

Nepali Document has been translaled by the

authority body and also certify the seal and
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signature to be true and the official position of the
Section/ Production/Accountant/Administration
Officer there of

(3) With respect to Exhibit 500, a certification from

Nepal and Signature of Mr. Tirtha Arayal,
Consular Officer of the attached document with
the following particulars to be true.”

April 3, 2009, the defense filed supplemental points and

es to the Motion for Judicial Notice and further moved the court to
Sapna’s 2005 conviction from Nepal under the doctrine of res
(6 CT 1532-1548) In support of this supplemental motion, the
attached a declaration from Rudra Prasad Sharma Phual, an expert
Jurisprudence. Mr. Sharma practiced law in Nepal and received

degree in commercial law at Tribhuvan University in Kathmandu,
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Nepal, in 2007, and an LL.M degree in transactional business practices
from:McGeorge School of Law, in 2008. Mr. Sharma started practicing
law in Nepal in 2003 and had appeared at all levels of the Nepal cout
system, including the Supreme Court Among many professional
accomplishments, Mr Sharma was on a mediation panel facilitated by the
Supreme Court in Nepal and has served as a consultant to the Supreme
Court of Nepal with regard to the Mid-Term Review of Strategic Planning
(6 CT 1549, 1560-1562)

In his declaration, Mr. Sharma explained that “independence of the
judiciary in Nepal is guaranteed by a modern constitution which is itself
based upon centuries of traditional judicial practice” and that “there are
three i tiers of courts in Nepal” which operate, “frec from political
interférence,” much like the American judicial system. (6 CT 1551} Mr.
Sharma also explained the meaning of the seal or stamp of the “Shree Law
Books Management Board” which appears on all of the Nepali documents
marked for identification as Exhibits 500-514, (6 CT 1552) According to
M. Séharma, the Shree Law Books Management Board is “an affiliate of
the Ministry of Law, Justice and Parliamentary Affairs in Nepal” and “is
the oﬁﬁcial translator of all official documents from Nepali to English.” (6
CT 1552)

. The prosecution never filed a formal motion opposing the admission
of the Nepali documents. (2 RT 87) Nevertheless, at the pre-trial hearing
held c}n April 20, 2009, the prosecution verbally objected to the admission
of the Nepali documents by arguing the defense failed to properly
authenticate the documents pursuant to Evidence Code section 1530,
subdi\i/ision (a), subsection (3), thereby making them inadmissible for
pwpoées of judicial notice (Evid. Code § 452.5, subd (b)) and foundational
facts (Bvid. Code § 403). (2 RT 91-92, 98-107)
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The prosecution atgued that the defense failed to properly
authenticate the Nepali documents because there was no attestation from
the Shree Law Books Management Board stating that the documents were a
“true and correct” copy of the original Nepali court documents. (2 RT 102-
103) The prosecution also argued that the final statement from the Nepal
Embassy in Washington D.C. was insufficient because “Harishchandra
Ghimire, he doesn’t clearly state what his position is.” (2 RT 91,101)
When the trial court clarified that the {inal statement clearly identified Mr
Ghimire’s position as “First Secretary of the Embassy of Nepal,” the
prosecution questioned whether a “First Secretary” meets the statutory
|de]finitiun of “consular official” arguing that Evidence Code section 1530,
subdivision (a), subsection (3), required a narrow interpretation. The
prosecution also argued that Mr. Ghimire failed to certify the official
llaosition of the Bishnu Gautamn with respect to Exhibit 500. (2 RT 101)
| Finally, the prosecution argued that, even if properly authenticated,
the trial court should not take judicial notice of the underlying facts of the
Nepali documents, in particular Sapna Dev’s correct date of birth, because
doing so would exceed the scope of the statute. (2 RT 104-105)

Despite the defense’s rebuttal argument, pointing out the express

‘attestation” from the Shree Law Books Management Board (2 RT 108),

—t

ne trial court denied the motions finding the defense failed to properly
qhthenticate the documents because no declaration, stamp or seal rendered
|

the word “correct” copy as part of its certification. (ZRT 112) Asruled by

t}im trial court:



determination of foundational fact, the Court
cannot find that foundational fact has been met.
The motion is dented

(2RT 112-113)

- The trial court also denied the defense’s motion for judicial notice
finding it inappropriate to allow the defense to use the fact that Sapna lied
abouti her date of birth to support its case-in-chief as opposed to simply
impea:tching her with a crime of moral turpitude. (2 RT 113) Specifically,
the triial court ruled:

The Court would not allow these in under
Judicial notice provisions because it is the truth
of the matter asserted within the documents that
the defense is trying to use. And so even if they
met 1530, the idea that she’s younger — or older
than she says she is or once lied on her
documentation about her age, those are
inseparable from merely having a conviction for
lying or having, essentially, what we would
probably call a false document conviction of
some sort. There’s no way to take judicial
notice of that under 452 or 452.5.

(2 RTi 113) Given this ruling, the trial court found the issue of res judicata
moot.| (2 RT 114)

 During the afternoon session of April 20, 2009, the defense asked
the tri;al court to reconsider its eatlier ruling because unlike Exhibit 500,
which|the prosecution and trial court relied on in determining the attestation
was ir}sufﬁcient, Exhibits 501, 502, 503, 504, 503, 506, 507, 508, 509 and
514 (c"ertiﬁed by Jiban P. Shrestha) have a slightly different declaration

certifying the authenticity of the documents which more precisely indicates

that the translation of the “original” document is “true ” (2 RT 135-136) In
an effﬁart to clarify the defense’s position, the trial court asked the defense,
“[]s it your position that the phrase ‘the translation is true’ is equal to ‘the

nent’?” (2 RT 137) After the defense
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| court held, “The Court does not find

¢, and the earlien ruling is confirmed.”

lefense filed a formal motion for

dental declaration from Mr. Sharma

E “the red seal from ‘Shree Law Books

wvarranty that the documents in the

Nepali language are in fact an official record of the Nepali court and that
the English translation is both conducted by the official branch of the
I:VIinistry of Law, Justice and Parliamentary affairs in Nepal and is
ate.” (8 CT 2328, 9 CT 2338)  Specifically, Mr. Shaima’s

pplemental declaration, signed under penalty of perjury, stated:

wherewith Nepali attorneys who have practiced
at least seven years and certain employees of
judicial service can appear at an examination to
qualify themselves as an translator of the any
document from English to Nepali and vice
versa. Over 30 attorneys have obtained license
as such translator after passing the examination.
However, SLBEMB still remains as the
preeminent entity (o translate any document
from English to Nepali and vice versa. I
frequently came across the seal of SLBMB

117



seal and I continued to come across the seal in
my law practice in Nepal.

When the seal of the SLBMB appears upon a
page of any document that signifies the
following:

'(I) The SLBMB received an authentic official
document.

(ITy ~ They translated it accurately into the said
language (English).

Therefore, the SLBMB is an authentic body
having authority to translate any document from
Nepali to English and vice-versa and the seal of
the SLBMB verifies the same. The seal of the
SLBMB appears to be authentic to me.

(9 CT2333-2334)

On April 29, 2009, the defense filed another supplemental
declaration to support its motion for reconsideration. (6 CT 1665-1667)
This declaration came from Harishchandra Ghimire, the First Secretary of

the Embassy of Nepal in Washington D.C. and stated under penalty of

This is to certify that the Shree Law Books
Management Board is a part of the Ministry of
Law, Justice and Constituent Assembly (before
it was called Ministry of Law, Justice and
Parliamentary Affairs), Government of Nepal.
When their red colored seal appears on a page
that signifies two things:

1. They received an official document issued by a
government office of Nepal or an agency
constituted under the rules and regulations of
the government of Nepal with an application
and required charges.
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2. They accurately translated it into English or
requested langnage.

6 CT 1665-1667)

On May 3, 2009, the trial court heard the motion for reconsideration
d the defense brought Mr. Sharma to court to testify. (6 RT 1356-1367)
prosecution objected to Mr. Sharma’s testimony arguing “the defense
attempting to circumvent the strici requirements of 1530(a) by opinion
timony, and that’s not what the statute requires. The statute allows under
nAarrow circumstances to have certain documents authenticated for use
trials.” (6 RT 1358) The prosecution continued, “In this case (a)(3)
uires that the attestation be made that the document is a true and correct
py. [19] We would probably need somebody to do an aflestation that the
epalese original translation of the document — the original Nepalese
ion of this document is true and correct, then get another attestation
ying that the translation was correct.” (6 RT 1358-1359) Agreeing with

prosecution, the trial court reasoned as follows:

We still haven’t met the requirements in Section
1530. [f7] We have statutory exceptions, not
common law exceptions, and the statutory
exceplions need to be met, so the idea here that
the Shree Law Books Management Board seal
can be interpreted by someone else as telling us
when they put the seal on this is what they
mean, well, T agree with the People’s argument.
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say is these are accurate COp1es.

bring it into a California court we’d have to
have that, so since this is a motion (o
reconsider, which has anywhere [tom one (0
two steps, I will go ahead and go lthrough it in
the appropriate order.

The motion for the Court to reconsider the
ruling is granted. Upon reconsideration, the
ruling is confirmed, and the documents are still
excluded.

(6 RT 1364-1367)
E. The Trial Court Erred By Refusin To Take Judicial Notice

of the Nepali Court Verdict and A  ellate Decision: Txhibi
502 and 500,

Evidence Code section 452.5, subdivision (b}, states in
relevant part:

An official rccord of conviction certified in

accordance with subdivision (a) of Section 1530

is admissible pursuant to Section 1280 to prove
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the commission, attempted commission, or
solicitation of a criminal offense, prior
conviction, service of a prison term, or other
act, condition, or event recorded by the record.

Evidence Code section 1530, subdivision (a), subsection (3),
addresses an official writing from a foreign country. It provides, in relevant
part, as follows:

(@) A purported copy of a writing in the
custody of a public entity, or of an entry in such
a writing, is prima facie evidence of the
existence and content of such writing if:

(3) The office in which the writing is kept is
not within the United States or any other place
described in paragraph (2) and the copy is
attested as a correct copy of the wriling or enlry
by a person having authority to make
attestation. The attestation must be
accompanied by a [inal statement certifying the
genuineness of the signature and the official
position of (i) the person who attested the copy
as a correct copy or (ii) any foreign official who
has certified either (he genuineness of the
signature and official position of the person
atlesting the copy or the genuineness of the
signature and official position of another
foreign official who has executed a similar
certificate in a chain of such certificates
beginning with a certificate of the genuineness
of the signature and official position of the
person attesting the copy. Except as provided
in the next sentence, the final statement may be
made only by a secretary of an embassy or
legation, consul general, consul, vice consul, or
consular agent of the United States, or a
diplomatic or consular official of the foreign
country assigned or accredited to the United
States. . . . If reasonable opportunity has been
given to all parties to investigate the
authenticity and accuracy of the documents, the
cowrt may, for good cause shown, (i) admit an
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attested copy without the final statement ot (i1)
permit the writing or entry in foreign custody to
be evidenced by an attested summaly with or
without a final statement.

1. The Trial Court Abused Its Discretion By Determining
Appellant Failed _To Provide A Proper “Chain of
Certification” Pursuant to Evidence Code section 1530

subdivision (a), subsection (3).

[n the case at bar, the Nepali verdict (Exhibit 502} and the appellate
decision (Exhibit 500) were both attested as correct copies of their original
counterparts with a seal from the “Government of Nepal Ministry of Law,
Justice and Parliamentary Affairs - Law Books Management Board” and a
stamp stating: “Attested the seal of Law Books Management Board and
signature of its Production/Section Officer.” (7 CT 1840, 1877)

Evidence Code section 1452, subdivision {¢) states that & “seal is
presumed to be genuine and its use authorized if it purporls o be the scal of

. a nalion recognized by the execulive power of the United States or a
department, agency, or officer of such nation.” A scal is also a form of
attestation. “A seal is a particular sign, made 1o attest, in the most formal
manner, the execution of an instrument.”  (Code of Civ. Pro, § 1930.)
Therefore, since Nepal is a nation recognized by the United States,’ the
seal placed on the Nepali verdict and appellate decision shall be presumed
to be genuine and authorized. And, as an attestation, the seal equally
conveys that the verdict and appellate decision are correct copies of their
original counterparts per Code of Civil Procedure section 1930.

Contrary to the trial court’s analysis, there is no requirement that the
attestation contain the word “correct” in ovder to comply with Evidence
Code section 1530, subdivision {(a), subsection (3), which requires “the

kA

copy is attested as a correct copy of the writing Evidence Code section

See http://www.state.gov/r/pa/ei/ben/5283 him#relations.
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1531 expressly provides that “for purposes of evidence, whenever a copy of
a writing is attested or certified, the attestation or certificate must state in
substance that the copy is a correct copy of the original, or of a specified

part thereof, as the case may be.” (emphasis added.) o People v. Brucker
(1983) 148Cal.App 3d 230, 241, the Court of Appeal clearly held that a
certification stating the documents at issue to be “true copies” was
sufficient lo meet the requirements of Evidence Code section 1530.
Similarly, in People v. Flaxman (1977) 74 Cal.App.3d Supp. 16, 18-19 a
traffic survey “attested to by one J.J. Wrenn, traffic engineer” was
sufficient to meet the requirements of Evidence Code section [530 despite
the fact that the traffic engineer’s attestation never used the exacting phrase
“correct copy” as part of the certification

In Ex parte Smith (1949) 33 Cal.2d 797, 801, the California Supreme
Court expressly held that the word “attest” is equivalent to the word
“correct” or “verity.” The document at issue in Swmith concerned a
handwrilten certification which read, “Attest: Sept. 29, 1948. L.A.
" Burkart” with a rubber stamp impression reading, “Executive Secrctary,
Adult Authority, Department of Corrections.” ([bid.) The high Court
found the document properly authenticated and emphasized that “No
certain words are necessary to create a valid certificate attesting a purported
copy as a certified copy.” (lbid, citing Harting v Cebrian (1935) 10
Cal.App.2d 10, 17.) In this regard, the California Supreme Court noted:

Generally recognized meanings of “attest”
include “to certify to the verity of a copy of a
public document formally by signature * * *; to
affirm to be true or genuine * * *. It has been
said that the word is appropriately used for the
affirmation of persons in their official capacity
to test the truth of 2 writing, and that it is the
technical work by which, in the practice of
many states, a certifying officer gives assurance
to the verity of a copy. (7 C.JS,, Attest, p.
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691) Therefore, it appears that the copy of the
minutes is acceptably certified.

(Ibid.) Similarly, in Wickersham v. Johnson (1894) 104 Cal 407, the

California Supreme Court explained that

In section 1906 “attestation” is evidently used
in its secondary or technical sense, -- the
cerlification by the keeper of a record of the
verity of a copy. In Anderson’s Law Dictionary
o definition of “attest” is as follows: “To certify
to the verity of a copy of a public document ”
In Abbotl’s Law Diclionary it is said: “Attest 15
also the technical word by which, in the practice
of many of the states, a certifying officer gives
assurance to the verity of a copy ” See also
Black’s Law Dictionary under “Attest.”

(Wickersham v Johnson, supra, 104 Cal. At p. 414 ) 'Therefore, there can
be no doubt that the secal, itself, and the scal along with the inscribed
attestation convey that the Nepali verdict and appellate decision are
“correct copies” of their original counterparls. California has long
recognized that “attest” means “correct” or “irug” and that “true” and

e
bl

“correct” are essentially interchangeable attestations.” In this regard, the
seal and the inscribed attestation satisfy Evidence Code section 1530
Nevertheless, to obtain the benefit of the presumption, a seal must
also be signed. (Jacobson v. Gourley (2000) 83 C:sll.zf\pp.fjc"1 331, 1335)
In Jacobson v. Gourley, the Department of Motor Vehicles (hereinafter
“DMV?™) introduced a blood alcohol report at an administrative hearing to

prove the driver’s license should be suspended due to intoxication (/d at

p. 1333) The blood alcohol report contained “a rubber stamp at the cnd of
33 Interestingly, Evidence Code section 751 requires interpreters and
translators to take an oath that “he or she will make a true nterprelation”
rather than a “correct” interpretation Here, the Nepali documents were not
simply duplicate copies of the original Nepali court documents  Instead,
they were translated copies or the originals. Therefore, it may have been

more accurate to attest to them as “true” copies rather than “correct” copies
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the four entries {with] the emblem of the San Bernardino County’s Sheriff’s
Department together with the name and address of the depariment’s
scienfific investigation division.” (/bid) Finding “there can be no seal of a
document that has not been subscribed,” i.e. signed by an authorized
person, the Court of Appeal held that the DMV failed to properly
authenticate the report. (Id atp. 1335.)

In contrast to Jacobson, the seal of the “Government of Nepal
Ministrty of Law, Justice and Parliamentary Affairs - Law Books
Management Board” was subscribed. The seal placed on the verdict
(Exhibit 502) was subscribed by the Production Officer (7 CT 1877) and
the seal placed on the appellate decision (Exhibit 500) was subscribed by
the Technical Officer, Bhumnand Khanal (7 CT 1840). Therefore, as valid
seals, the verdict (Exhibit 502) and the appellate decision (Exhibit 500)
should have been presumed to be genuine official documents containing a
proper attestation of correctness or verity.

As for the next tier of certification in the necessary “chain of
certifications,” there appears to be two separate certifications both of which
independently attest to the verity of the Ministry of T'orcign Affair’s seal.
In the first instance, there is an attestation from the Dcputy Chief of
Protocol for the Law Books Management Board which, for both the verdict
(Exhibit 502) and the appellate decision (Exhibit 500), reads: “Altested the
seal of the Law Books management Board and signature of its
Production/Section Officer.” (7 CT 1840, 1877) Again, confrary to the
trial court’s determination, there is no requirement that thc phrase “correct
copy” appear on the attestation/certification for it to properly convey that
the document is, in fact, a correct copy. Using the word “attest” is
sufficient.  (Smith, supra, 33 Cal3d at p 801.) Therefore, this
“aftestation,” without more, is sufficient to meet the “correct copy”

requirement of Evidence Code section 1530
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The attestation for the verdict (Exhibit 502) also includes a specific
reference to the verity of the «production Officer” who actually signed or
subscribed the Ministry of Foreign Affair’s seal. (7 CT 1877) In contrast,
the express attestation placed on (he appellate decision (Exhibit 300) is
slightly different. While it also attests to verity of the “Production/Section”
Officer’s signatue, the Ministry’s seal is signed or subscribed by the
Technical Officer rather than a Production Officer or Section Officer (7
CT 1840)  However, the Deputy Chief of Protocol attestation stamped on
both the verdict (Exhibit 502) and the appellate decision (Exhibit 500) is
not the only valid attestation of the Ministry’s seal. Both these documents
are independently attested to by other foreign officials

With 1espect (o the verdict (Exhibit 502), Deputy Chief of Protocol,
Jiban P.  Shrestha, provided an  equal and  independent
attestation/certification as to the verity of the Ministry’s seal. ln this
regard, a separate document was attached to the verdict (Exhibit 502)
stating, I, Jiban P Shrestha, Depuly Chief of Protocol, Ministry ol Foreign
Affairs, Government of Nepal, Certify that the authorized translation of
following Original Nepali Document to be true and the official position,
seal and signature of the Section / Production / Account / Administration
Officer thereof” (7 CT 1876) Therefore, even absent the slamped
atiestation from the Chief of Protoco! (Sharma), the attestation/certification
from the Deputy Chief of Protocol (Shrestha) also independently verified
the subscription of thc Ministry’s seal attesting to the document’s
authenticity. The trial court found this certification to be 1nadcquate
because it found the phrase “translation is ‘true’”’ is not equal in substance
to “correct copy.” {2 RT 137) However, as discussed supra, contrary to
the trial court’s conclusion, the Court of Appeal has found these exacl

phrases to be equivalent (People v Brucker, supra, 148 Cal.App 3d atp



241 [“defendant’s lack of certification argument is without merit [as]
Exhibit No.1 represented the attached documents to be true copies”™].)

Similarly, with respect to the appellate decision (Exhibit 500), the
certification from Consular Officer Bishnu Prasad Gautam also certifies the
signature and official position of the person who signed the Ministry’s seal,
(7 CT 1839-1840) In this regard, the certification states, “I, Bishnu Prasad
Gautam, Consular Officer, Ministry of Foreign Affairs, Government of
Nepal, Certify that the following Nepali Document has been tanslated by
the authorized body and also certify the seal and signature Lo be true and the
official position of the Section / Production / Account/ Administration
Officer there of.” (7 CT 1839)

Finally, as required by Evidence Code section 1530, subdivision (a),
subsection (3), both the verdict (Exhibit 502) and the appellate decision
(Exhibit 500) have a “final statement” attached to them fiom the First
Secretary of the Embassy of Nepal located in Washington D.C. (7 CT
1838, 1875) As required by section 1530, the final statement must be made
by a “secretary of an embassy or legation, consul general, consul, vice
consul, or consular agent of the United States, or a diplomatic or consular
official of the foreign country assigned or accredited to the United States.”
(Evid. Code § 1530, subd. (a)(3).) Therefore, since Harishchandra Ghimire
is the “First Secretary” of the Embassy of Nepal, he is qualified to make Lhe
final statement under the statute. In addition, with 1espcct to the verdict
(Exhibit 502}, Harishchandra Ghimire certified the genuineness and official
position of Jiban P. Shreshtha (7 CT 1875) and, with respect to the
appellate decision (Exhibit 500), Harishchandra Ghimire certified the
genuineness and official position of the Bishnu Prasad Gautam

Given this “chain of certification,” it is clear that appellant met the
statutory requirements of Evidence Code section 1530, subdivision (a),

subsection (3) and that the Nepali verdict (Exhibit 502} and the appellate
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decision (Exhibit 500) should have been considered prima facie evidence of

the existence and content of those court documenis. Therefore, the trial

court abused its discretion by excluding the Nepali court documents

constituting reversible error.

2. The Trial Court Abused Its Discretion By Refusing To
Take Judicial Notice of Sapna’s Enftire Record of

Conviction,

With proper authentication under Evidence Code section 1530, the
trial court should have taken judicial notice of the verdict (Exhibit 502) and
the appellate decision (Exhibit 500) under Evidence Code section 452.5
However, in addition to certification issues, the trial court also rcfused to
take judicial notice of the Nepali record of conviction becausc it found
there was no evidence the Nepali judgment resulted from a criminal versus
civil proceeding. (7 RT 1727; 13 RT 3395; ART (5/11/2009) 140)

The Nepali court documents, however, make it very clear Lhat the
verdict came from a criminal procceding. ‘The appellale decision (Exhibit
500) explicitly identifies the case as criminal on the first page as it clearly
states “Criminal appeal number 63/147 ol the year 2062. Decision number
17 (7 CT 1840) Similarly, the verdict (Exhibit 502) also expressly
identifies the case as criminal on Lhe first page wherein 1t denotes,
“(yovernment Criminal Case No. 57 of the yeal 2061 BS Verdict No, 402
(7 CT 1877) In addition to these apparent markers, there were also many
other evident factors clearly establishing the proceeding as criminal. First,
Sapna was prosecuted by the Government rather than sued by an individual
In this regard, the Government initiated proceedings by filing a “First
Information Report” which is equivalent to an indictment (7 CT 1848,
1885) Second, Sapna had been arrested and placed in police custody for 19
days before she posted bail and, upen conviclion, was sentenced to time
served plus a fine of 100 Rupees. (7 CT 1841, 1846, 1878, 1887) 'lhe

power of the Government to arrest and jail Sapna is representative of a
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criminal proceeding. Third, Section 5 of the Passport Act, which is the
statute Sapna was prosecuted under, provides for a punishment of
imprisonment for a term not to exceed one year or with a fine not to exceed
500 rupees. Again, this type of lability, loss of liberty, is unique to
criminal proceedings. (7 CT 1850-1851) Fourth, according to Mr.
Sharma’s expert opinion the proceeding was criminal in nature. (6 C1
1552) And, finally, when Luzz Dunn from the IN.S. testified about the
circumstances which justify issuing a police certificate waiver, as was donc
for Sapna in this case, the trial court itself asked clarifying questions of
Dunn to which she explained she had only seen police certificate waivers
issued in the context of "criminal convictions" from foreign countries. (13
RT 3451-3152) Therefore, since there was absolutely no reason to doubt
that the Nepali judgment was the product of a criminal proceeding and,
thus, was a criminal conviction deserving of judicial nolice, the trial court
abused its discretion by finding otherwise. Alternatively, the Uial court
should have held a hearing on the matter if it had doubts as to the criminal
nature of the judgment. Failing to do so constituted an abuse of discretion.
Therefore, since the defense properly presented certified copies of
Sapna’s 2005 criminal conviction from Nepal, the trial court should have
taken judicial notice of the conviction pursuant to Evidence Code secticn
452.5. Before a court can take judicial notice of a writing, however, the
proponent of the evidence must establish that the writing is admissible
under Evidence Code section 1280 which requires (1) The writing was
made by and within the scope of a duty of a public empleyee; (2) The
writing was made at or near the time of the act, condition, or event; and (3)
The sources of information and method and time of preparation were such
as to indicate its trustworthiness, The certification requirements met under
section 1530 equally satisfy the criteria of section 1280. First, the judgment

was made within the scope of the Nepali judicial system and certified by
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the Nepali Ministry of Foreign Affairs; second, the judgment was written
contemporaneous to the cowt’s decision; and, third, the judgment is
presumed to be correct and accurate making it trustworthy

Evidence Code section 4525 allows for admission of the entie
record of conviction “to prove the commission .. of a criminal offense ..
or other act, condition, or event recorded by the record 7 (See also People
v. Mathews (1991) 229 Cal.App.3d 930, 936 [“[ojur high court has declared
that the trier of fact may ‘look to the entire record of the conviction to
determine the substance of a prior foreign conviction’ citing People v
Guerrero (1988) 44 Cal.3d 343, 355 Ibid. citing People v Castellanos
(1990) 219 Cal.App.3d 1163, 1172 [“[tlhe entire record of conviction
includes all relevant documents in the court file of the prior conviction”].)
Therefore, the trial court should have taken judicial notice of the entire
Nepali record of conviction which included Sapna’s conviction for
Obtaining A Passport By Ful nishing Fake Details, to wil, that Sapna Dev
obtained a passport on December 15, 1998 by falsely stating her date of
birth as January 5, 1984 when her real date of birth, as found by the Nepali
court, was actually April 28, 1983.

3. The Trial Court Abused Its Discretion B Refusing To
d Res Judicata Effcct To Sapna’ 2005 Nepali
Conviction.

Given this final judgment, the trial courl should have also provided
res judicata effect to the Nepali conviction and instructed the jury
accordingly. Contrary to the trial court’s decision, the issue was not moot.
(2 RT 114) “A foreign judgment will be res judicara in an American court
if it has that effect in its country of rendition and if it meets the American
standard of a fair trial before a court of competent jurisdiction.” {TSMC
North America v Semiconducior  Mfg. Iniern  Corp  (2008) 161
Cal.App.4th381, 602 citing Beroiz v Wahl (2000) 84 Cal App.dth 485.

494.) In an effort to satisfy this legal condition, the defense filed lengthy
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declarations from Nepali legal expert Rudra Prasad Sharma Phual and
brought him to court to testify on the matter. {6 RT 1354-1367; 6 CT 1549-
1558; 9 CT 2333-2336) However, the trial court refused to hear testimony
on the issue and concluded, despite all the evidence to the conirary, that the
issue was moot. (2 RT 114} This conclusion on the part of the trial court
and its refusal to hold a hearing on the matter constituted an abuse of
discretion.

F. The Nepali Court Documents Were Also  Properly
Authenticated By Other Circumstantial Evidence.

The trial court erroneously found that the legislature restricted
appellant’s ability to authenticate the Nepali documents by exclusively
requiring compliance with Evidence Code section 1530, subdivision (a),
subsection (3). (6 RT 1364-1367) Contrary to the trial court’s assessment,
however, appellant was not limited to authenticating the Nepali courl
documents through the precise requirements of Evidence Code section
1530. Evidence Code section 1410 expressly provides that “Nothing in this
article shall be construed to limit the means by which a writing may be
authenticated or proved.” (See also People v. Gibson (2001) 90
Cal.App.4th 371, 382-383 [manuscripts found in defendant’s hotel room
concerning a prostitution ring and wrilten in the first person were sufficient
to authenticate defendant as author and were, therefore, significant to
proving “pimping and pandering” charges]; People v. Olguin (1995) 31
Cal.App.4th 1355, 1372-1373 [rap lyrics found in defendant’s room
sufficiently authentic to prove gang affiliation for sentencing
enhancement]; People v. Cuevas (1967) 250 Cal.App.2d 901, 908-909
[lack of seal in cerlification did not automatically render evidence of prior
conviction inauthentic].)  Therefore, the trial court’s refusal to consider
the information contained in Mr Sharma and Mr. Ghimire’s declarations

constituted an abuse of discretion especially since both declarations
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explicitlty provide that the Ministry’s seal from
Management Board is a certification that the Management Board received

an official document issued by the government and that the oliicial

document was accurately or correctly qanslated. (6 T 1358, 1364-1367;6
CT 1665-1667; 9 CT 2333-2334)

In People v. Skiles (2011) 51 Cal.4th 117 , 1182, 1186-1187, the
California Supreme Court unanimously reconfl that there are no
limitations on the methods by which a wri ing can be properly
authenticated as long as there is sufficient eviden supporting a finding
that the document is what it purports to be. In thi regard, the High Court
specifically held that a party is not limited to the stricter requirements of
Evidence Code section 1530 when attempting to a  enticate and introduce
a prior conviction from a foreign state. (Ibid.) 1 Skiles, the prosecution
attempted to introduce evidence that the defen t had previously been
convicted of a serious felony in Alabama quali Ing him for increased
punishment under the Three Strikes law. (Jd atpp 1182-1183 ) While the
prosecution had successfully obtained several ified court documents
from Alabama which were properly authentica  under Evidence Code
section 1530, these certified documents were ins fficient to establish that
the vehicular manslaughter conviction was a ‘serious felony” under
California law because nothing in the certified d ~ ments established that
the “defendant had personally inflicted great bodil injury on a person other
than an accomplice.” (/d at p. 1183) To m et this requirement, the
prosecution introduced a missing page from the i ictment which had been
faxed over by the Alabama court cletk (/bid.) cknowledging that this
faxed copy did not meet the stricter requirements f Evidence Code section
1530, the California Supreme Court, nevertheless, held that the prosecution

was not foreclosed from authenticating the missi g page of the indictment



with other circumstantial evidence. (/d. at pp. 1186-1187 ) Specifically,

the High Court reasoned: |
Since a certified copy of an official writing “is
prima facie evidence of the existence and
content of such writing or enfiy” under section
1530, we may infer thal a noncertified copy, by
itself, is not reliable enough to constitute such
prima facie evidence However, nothing in
section 1530 forbids authentication by another
method. Other evidence may establish that a
faxed copy of a certified copy of an official
writing is authentic and reliable. When
considered together, the evidence may suffice to
prove a prior felony conviction.

(Ibid.)

In Skiles, the Court found the faxed copy to be authentic }:iaecause it
was consistent with the other certified copies; referred to the saz:ne court,
county, and clerk as the other certified documents; identified the d:ate of the

crime as the same as the other certified documents; and had a number on
the bottom left comer which was sequential to the certified documents

corroborating that it was a missing page of the certified dgcuments.

(People v. Skiles, supra, 51 Cal.4th at p. 1187,) While appeilzmtlcontends
he met the stricter requirements of Evidence Code section 1530, the
declarations he submitted from Mz. Sharma and Mr. Ghimire alsio provide
sufficient circumstantial evidence under Evidence Code sections 1%400~1410
that the Nepali court documents were authentic. That is, that the I\%/[inistry’s
seal signifies that the document is an official document [rom tli1e Nepali
government and its translation is correct

In fact, it is not uncommon to simply rely on relevant de¢larations
and/or testimony to authenticate a document For example, in Gre;enspan v,
LADT (2011) 191 Cal.App.4th 486, 523, the Court of Appeal foun;d the trial
court abused its discretion when it precluded counsel from 1'fi:lying on

various declarations to authenticate many of the plaintiff’s | exhibits.
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Similarly, in Landale-Cameron Court Inc v. Ahonen (2007) 155
Cal.App.4th 1401, 1404-1405, 1409 the Court of ppeal found a letter,
critical to resolving a statute of limitations 1ss €, had been properly
authenticated based on a declaration provided 1 unsel because counsel
stated he received the letter from prior counsel therefore, could verify
it was true and correct (/d. at p. 1409.)

In Jazayeri v. Mao (2009) 174 Cal App.4th 301, 306, the Court of
Appeal reversed a judgment where the trial court und counsel failed to
authenticate documents from the USDA simply ause the custodian of
record could not attest to the documents bei a “true and correct’
duplicate of the originals due to some unkno handwriting on the
documents. (/d. at p. 314, 320.) Jazayeri involv  a contract dispute and
fraud wherein Mao Foods Inc. was alleged to have tered USDA reports to
reduce its costs by falsifying the number of chicke it received as “dead on
arrival” or “DOA™. (Ibid) Ultimately, the Second District, Division found
the USDA documents had been authenticat d by a plethora of
circumstantial evidence including, but not limi  to, testimony from the
chicken supplier and an employee from the USDA regarding the process of
obtaining copies from the USDA through a m of Information Act
(“FOIA”) request.

Jazayeri, Landale-Camerson ,and Greens n all demonstrate that
the trial court had the authority to rely on the decl ations and testimony of
Mr. Sharma and Mr. Ghimire to autheuticate the Nepali documents
Therefore, it was an abuse of discretion to ignore declarations and (o
refuse to hear testimony from Mr. Sharma wh was made available to
testify on the matter on May 5, 2009. (6 RT 1354- 367)

California courts also have a long history frelying on declarations
and testimony from learned experts to determine t e law or legal practice of

a foreign country where there is any question or ambiguity aboul the
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authenticity or legal effect of a document from a foreign jurisdiction. For
example, in In re Estate of Chicherrea v California (1967) 66 (al 2d 83,
85 the deceased, a United States citizen who resided in California, named
select family members as beneficiaries under her will. The ben|eﬁciaries
were Romanian and living in Romania. Under California law, however, the
named beneficiaries were not entitled to inherit the California estate unless
it could be shown that Romanian law was reciprocal, i.e. that [Romania
would honor its citizens’ testamentary rights in the event they lefti property
to a Californian. (7bid.) Absent such a showing, the deceased estz|1te would
escheat to California. (/bid.) The trial court heard evidence from [‘eminent
authorities on Rumanian law and had before it the reported decisions of the
highest Rumanian courts.” (/d. at p. 87.) While the trial court determined
that the letter of Romanian law was not reciprocal, the California|Supreme
Court reversed finding that the “massive array of scholars, ju:rists, and

practitioners” all agreed Romanian law in letter and practice |provided

reciprocity. (/d. at p. 92.) Like Chichernea, the trial court, here, should
have relied on the expertise of Mr. Sharma and Mx. Ghimire o yiferify the
law and legal practice in Nepal. Specifically, for determining wl*:aether the
Nepali court documents were correct copies and translationsi of their
original counterparts and whether the Nepali justice system compf»orts with
an American standard of a fair trial.

In Pratt v. Pratt (1919} 43 Cal App. 261, 276-27Y, it was heccssary
to determine whether a power of attorney executed in England w:as legally
enforceable under English law in order to resolve a probate displélte which
arose in California. While the Court of Appeal acknowledged that the
certification from the notary public in England may not meet the
requirements of the California Evidence Code for “prima facie”
authentication, other circurﬁstances surrounding the execution of tihe power

of attorney clearly rendered it authentic. (/bid )
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Chichernea and Pratt make it clear that the trial court abused its
discretion by refusing to consider the declarations and/or testimony of M,
Sharma and Mtr. Ghimire. (6 RT 1358, 1364436;7) Had the trial court
considered the declarations, there would have been little to no doubt as 1o
the accuracy of the Nepali documents or a1y question that the Ministry’s
seal signified that the documents were correct copies and correct
translations. In fact, the prosecution not only failedito rebut the accuracy of
the Nepali documents, it actually introduced a plethora of evidence
establishing that Sapna, the INS, and Detective Hermann all knew about the
Nepali judgment and, while they disagreed with the outcome, relied on it as
authoritative. This reliance on the Nepali judgment also conslitutes an
independent basis for salistying the requirement of authentication with
other circumstantial evidence

For example, in Ambriz v Kelegian (2007) 146 Cal App.4th 1519,
1524, a woman sued her apartment building because she had been raped.
She blamed the owners for failing to properly secure the building despite
several complainls from other temants. The trial court granted the
apartment owners’ motion for summary judgment finding the victim could
not establish causation. The trial court, however, refused to consider
deposition testimony from the investigating officer who testified therc was
no evidence of forced entry at the apartment complex. T he trial court
erroneously found that the victim/plaintiff failed to authenticate the
deposition transcript because the transeript lacked certification from the
court reporter. (Id. atp 1526) The Court of Appeal reversed and held the
deposition testimony to be aulhentic despitc the lack of certilication
because the defendants independently relied on the deposition testimony as
accurate when they had attached excerpts from the same deposition

testimony to their summary judgment motion. ({d. at p. 1527.)



Similarly, in the case at bar, several prosecution witnesses relied on
the Nepali judgment thereby conceding its authenticity. Spectfically, Sapna
testified that at the end of the Nepali (rial the court determined her date of
birth was April 28, 1983. (5 RT 986) She also told Detective Hermann
that she accepted the verdict. (10 RT 2570) And, she repeatedly claimed
that she did not appeal the Nepali judgment because Detective Hermann
told her to “take the birthday that the Court is telling you to take and go
ahead and get your passport.” (5 RYT 987-988) Later in the trial, Sapna
again testified, “I meant Detective Hermann had told me that just accept —
just take the date of birth that judge is saying, just make your passpoit and
go to the US embassy.” (5 RT 1083) And, upon clarifying this testimony,
Sapna stated, “He told me to take the date of birth that the judge had said
and make my passport. So that’s exactly whal [ did." (5 RT 1034)
Detective Hermann corroborated Sapna’s testimony by explaining, “I told
Sapna thal she should abide by the Court’s ruling and take her new issued
date of birth and obtain a new passport o assist her to 2o back in the United
States.” (9 RT 2151)

Although Sapna publically maintained that her “real” date of birth
was January 5, 1984 afler the Nepali trial, she identified her date of birth as
April 28, 1983 on all official documents she filled out thereafler in
compliance with the Nepali judgment. (5 RT 994, 996) Therefore, when
she applied for a new passport to return to the United States in 2005, she
identified her date of birth as April 28, 1983 consistent with the Nepali
judgment. (5 RT 988, 990-991; 9 CT 2503 (Exhibit 14), 2504 (Exhibit 15))
To obtain that 2005 passport, Sapna had to fill out a certificate of Nepalese
citizenship. (9 CT 2513 (Exhibit 19)) When filling out this document, she
also identified her date of birth as April 28, 1983 because “that’s the birth
date ..the Court” told her to put down. (5 RT 992-994; 13 RT 3412; 9 CT
2504 (Exhibit 15), 2513 (Exhibit 19)) Finally, Sapna also used the datc of
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birth of April 28, 1983 due to the Nepali judgment on her 2005 US
immigration visa and 2005 immigration forms (5 RT 994; 9 CT 2505
(Exhibit 16), 2506, 2508 (Exhibit 17))

Prosecution witness, Luz Dunn, from the IN.S. also testified she had
seen the Nepal judgment and knew that Sapna had been convicted of falsely
obtaining a passport. (11 RT 1782.2784) While, without foundation, Dunn
asserted she believed Sapna’s birthday was January 5, 1984, she
explained that Sapna identitied her date of birth as April 28, 1985 after the
Nepali trial because it was “the date of birth that her country fold her to
put.” (11 RT 2782-2783) When directly asked whether “the April 28,
1983, is the one the Nepal courts said?” — Dunn affirmatively answered,
«Correct.”® (11 RT 2783) This prosecutorial evidence unequivocally
shows that there was no real dispute as to the authenticity of the Nepal
verdict and appellate decision.

Notably, in Ambriz, where opposing counsel relied on the disputed
documents as authoritative, the Court of Appeal concluded that the
defendants’ objections regarding (he documents authenticity were
“disingenuous.” (Ambriz v. Kelegian, supra, 146 Cal. App 4th at p. 1327.)
Similarly, here, the prosecution’s objections to the Nepali documents had
nothing to do with its doubts about the documents’ authenticity Rather, the
prosecution’s objections were simply a disingenuous effort 1o have the
Nepali documents excluded in order to dismantle the heart of the defense
theory of the case: that Sapna knew her adoption was based on a false date

of birth and, therefore, understood that the Devs could reverse the adoption

34

Notably, however, Dunn also testified that United States had not vel
determined Sapna's accurate date of birth and was in the process ol (|U;llg
so (13 RT 3421-3422)

» After this testimony, the trial court expressly instrucled the jury that
it could not conclude anything about the Nepali proceeding especially
whether it was criminal or civil in nature (7 RT 1727, 3395; ART

(5/11/2009) 140)
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and have her deported to Nepal — all of which motivated her to falsely
accuse Ajay of rape once she decided to saver all ties from the Devs and
knew the Devs had already planned to take her out of their will.

Therefore, even if there is a question as to whether the Nepali verdict
and appellate decision were properly certified pursuant to Evidence Code
section 1530, the documents should have been admitted pwisuant to
Evidence Code section 1400 through 1410 allowing for other circumstantial
evidence to properly authenticate. Again, as argued supra, as properly
authenticated documents, the verdict (Exhibit 502) and appellate decision
(Exhibit 500) should have been judicially noticed under Evidence Code
section 452.5 and been given res judicata effect

G. All of the Nepali Court Documents, Exhibits S00 through 514,
Should Have Been Admitted For the Jury’s Consideration
Pursuant to Evidence Code Section 403,

In addition to taking judicial notice of the verdict (Exhibit 502) and
the appellate decision (Exhibit 500), the defense also asked that all of the
Nepali documents, Exhibits 500 through 514, be admitted for the jury’s
consideration pursuant 1o Evidence Codc section 403, subdivision (a),
subsection (3). {5 CT 1219-1374) Because all the Nepali documents weic
properly authenticated pursuant to Evidence Code section 1530,
subdivision (a), subsection (3) and were equally authenticated by other
circumstantial evidence pursuant to Evidence Code section 1410 as argued,
supra, they should have, at a minimum, been admitted fo1 the jury’s
consideration even if they did not meet the stricter requirements of judicial
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notice.” As noted by the Court of Appeal in McAllister v George (1977)

3 At trial, the defense argued that the foundational facts of all the

Nepali documents (Exhibits 500-514) should be admilted f(or the jury’s
consideration However, since all of the Nepali documents were pait of the
“record of conviction,” they were all subject o judicial notice. (See People
v. Mathews (1991) 229 Cal.App.3d 930, 936 [“[o]ur high court has declared

that the trier of fact may ‘look to the entire record of the conviction to
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73 Cal App.3d 258, 262, “If . there is sufficient evidence Lo sustain a
finding that the writing is what the proponent claims, the authenticily of the
document becomes a question of fact for the trier of fact ” Thercfore, like
the trial court in MeAllister, the trial court in appellant’s case “confused the
issue of adimissibility with the weight 10 be accorded it (/bid) TIor this
reason, the trial court abused ils discretion by refusing to admit the
foundational facts of the Nepali documents for the jury’s consideration
pursuant to Evidence Code section 403, subdivision (a), subsection (3)

H. The Trial rt’s Tailure To Admit the Nepali Court
ocuments Prejudiced Appellant Warranting  Reversal

Counts 23, 24, 26, 28, 29, 31, 33, 34, 36, 56, 59, and 62 would have
aulomatically been dismissed had the trial court taken judicial notice ol
Sapna’s 2005 Nepali record of conviction in Nepal becausc all ol these
counts required a showing that Sapna was a certain age at the tire the
alleged crimes were committed Therefore, had the jury recognized that
Sapna’s date of birth was April 28, 1983, rather than January 5, 1984, there
would be insufficient evidence to suslain guilty verdicls on these counts
Even without judicial notice, thete is a ieasonable probability the jury
would have found appeltant not guilty of these counts had evidence of the
Nepali record of conviction been admitted for the jury’s consideration

In addition to these select counts, all of appellant’s convictions
should be reversed requiring a new trial because the prejudice resulting
from the exclusion of the Nepali documents pervaded the enlire wial - Firs,
ihe nature and details of the Nepali conviction show that Sapna was capablc

of lying and, specifically, that she was capable of lying in order to reap the

determine the subslance of a piior foreign conviction ™ citing People v
Guerrero (1988) 44 Cal.3d 343, 335; sec also [bid. citing People v
Castellanos (1990) 219 Cal.App3d 1163, 1172 [“[tjhe entirc recoird of
conviction includes all relevant documents in the court [ile of the prior

conviction”].)
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benefits of United States citizenship. In this regard, the Nepali conviction
not only showed that Sapna was willing to lie to get into the United States,
but also that she would be willing to lie or falsely accuse Ajay Dev Lo stay
in the United States. The defense should have been allowed to impeach
Sapna’s credibility on this point. As argued at length in Argument I, supra,
this was a very close case and Sapna’s credibility was a focal point of the
trial.

Moreover, the Nepali documenis were integral to supporting the
defense theory of the case. As explained by the defense at the prcliminary
hearing, “I think her concern might very well be that if her adoption is a
fraud, her continued presence in the U S. also might be a fraud, and she
may be in big, sweet trouble.” (3 CT 822) The defense made a similar
argument during its opening statement:

Then there’s this interesting subplot about what’s your
birthday and what happened in Nepal, but I think that what
we’ll find what happened in Nepal camc to light because
some investigators working for Mr. Dev’s previous lawyer,
not me, started snooping around. Who is Sapna Dev? Who is
this young woman? And they checked around and they found,
wait a minute, wait a minute, her whole purpose in being here
is a fraud becanse when she was adopted, Judge Warriner
signed that adoption paper you saw in the pictures She is 16
folks. She wasn’t 15. So her whole — huge consequences
flow from that, huge for her and her {family

(ART (04/27/2009) 137)*7

However, without the Nepali documents, the defense was unable to
present this defense at trial as exemplified by the fact that no such argument
was made during closing argument. The only evidence suppoiling the fact
that Sapna lied about her date of birth in order to be adopted by the Devs
came from Peggy Dev’s testimony who explained that Ajay’s parents heard

that Sapna’s family may have lied about her age to facilitate the adoption

7 “ART” shall refer to the Augmented Reporter’s Transcripts,
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(17 RT 4532; 14 CT 4087) While the trial court permitted the prosecution
to reference the Nepali judgment to prove the dissuading counts (counis 90,
61, and 92), it expressly instructed the jury it could not rely on the Nepali
judgment to determine Sapna’s real date of birth and/or to determine
whether she lied to get adopted by the Devs and gain U.S citizenship (7
RT 1727) Therefore, the jury was given a very one-sided view ol the
Nepali trial wherein Sapna was essentially peomitted to re-present her
Nepali defense to the Yolo County jury without any refutation
Consequently, the hearsay testimony from Peggy Dev about Sapna’s date
of birth was overshadowed by Sapna’s continual insistence that the Nepall
Court got it wrong and that her real date of birth was January 5, 1984 rather
than April 28, 1983

In fact, wilthout any foundation or substantiation, Sapna  was
permitted to give an opinion Lhat the Nepali judgment was “fraudulent” and
that (he “Nepal Court was corrupt and the Judge had been paid ot ™ (10
RT 2568) She was also permitted to refute compelling evidence introduced
against her at the Nepali trial which showed her date of bitth Lo be April 28,
1983 (5 RT 1024-1026, 1028-1030, 1038, 1040) For instance, when
asked about the Nepali trial, Sapna was allowed to dismiss testimony from
her grandmotber and great uncle, both of whom testified that her datc of
birth was April 28, 1983, even though the Nepali Court ultimately [ound
their testimony. to be credible. (5 RT 1028-1029, 1040)

Similarly, Sapna was permitied to comment on 4 school registrauon
form, introduced against her at the Nepali trial. which had been filed with
the Central Government of Nepal and conclusively showed her dale of hirth
to be April 28, 1983. (5 RT 985, 1038-1040; 13 RT 3414) Specifically,
Sapna testified to the following at Ajay’s trial: “the [orm [ filed - or my
school, rather, filed for me to take the 10™ grade exam, which is not even

relevant because I didn’t even take the exam, and there everyone who lakes
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?
that exam has to cross age 16; and school does whatever they can ito — they
decrease or increase your age, so this paperwork is pot relevant iuntil you
take the exam” (5 RT 1038) The Nepali Court, however, w:bich had
considered Sapna’s testimony in the context of other hard evidencf:e, found
Sapna's self-serving explanation to be unbelievable. (7 CT 18i38-1858,
1875-1900) At Ajay’s trial, however, the trial court allowed iSapna to
provide the same explanation, but without competing evidence tP expose
her incredibility. In this regard, Sapna was given carte bl;;:mche to

demonize the Nepali judgment leaving Ajay powerless to defencli himself.

(5 RT 985, 1038-1040; 13 RT 3414) |

Had the Nepali documents been admitted, Sapna’s testimorily would
have been impeached and the jury would have had a very |different
tmpression of the Nepali proceedings, The Nepali documents and
judgment would have clarified that there were two duplicatla school
registration forms, Exhibits 510 and 512. Exhibit 510 was kept ali Sapna’s

school in her village, a small insular community. In contrast, Exhibit 512

was a carbon copy of the original school registration form filed|with the
Central Government (Sanothimi, Bhaktapur), Ministry of Educeition and
Sports. The date of birth on Exhibit 510 had clearly been allered tin white-
out and showed that someone inserted the date of birth of 2041/(;)1/ 15 BS
(April 27, 1984). In the Nepali trial, Sapna admitted she filled-out the
form.*® (7 CT 1847, 1881-1882, 1904-1905) In contrast, Exhibiti 512, the

¥ This prejudice was further exacerbated at trial because the trial court

permiited limited introduction of the Monastic School form (Exhibit 510).
When asked whether she filled out the form and altered the daté of birth
with white-out, Sapna testified that she did not fill out the form and,
therefore, was not the person who altered the date of birth. (5 RT 1038-
1039) Had the trial court admitted the Nepali documents, the defense
would have been able to impeach Sapna with extrinsic evidence of her
statements made at the Nepali trial wherein she admitted she d1d in fact,
fill out the form. (7 CT 1847, 1881-1882, 1904-1905) Prohlblted from

using the Nepali documents to impeach Sapna, the defelhse and
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untouched carbon copy filed with the Central Govcitmment, showed a date
of birth of 2040/01/15 BS (April 28, 1983). (6 CT|1545;7 CT 1973-1976.
1841-1842, 1844, 1851, 1879-1882, 1885, 1060, 1962-1965; 10 CI 2653)
Therefore, had the jury heard this evidence and been permitted to consider
it for the truth of the matter asserted, it is highly [likely they would have
concluded that Sapna lied about her date of birth,

Similarly, Exhibit 509 shows that Sapna affixed a photograph to her
May 4, 1993 admission form for her Monastic School (Exhibit 511). (7 CT
1960, 1971) Sapna then used this identical 1993 phiotograph when applying
for her 1998 passport and her 1999 U.S. visa in order to appear five years

younger % Had the jury heard this evidence, it is |highly likely that would
have concluded Sapna deliberately tried to hide! her real age from the
authorities in order to allow for adoption and, as aiconsequence, derivative

, |
American citizenship. !

|
. | . . X
The Nepali documents would have also discredited Sapna’s
testimony regarding her understanding as to how aand why the Nepali courl

proceedings were initiated against her. At trial, |

believed that Ajay had instigated the Nepali chargc:as against her in order to
prevent her from returning to the United States td testify against him. (9
RT 2141-2144, 2244-2245, 2247-2248) This tes.:timony and the “poison

letters” were used to support the dissuading charges against Ajay.

prosecution introduced evidence from two handertmg experts who gave
contradictory and somewhat inconclusive oplmons about whether Sapna
filled out the Nepali school form and, thus, Lnowmoly altered her date of
birth. (12 RT 31353; 17 RT 4589-4590) qu}lv problematic, was the
prosecution’s demsmn to elicit false tebtlmony from Sapna. The
prosecution had copies of all the Nepali documnents before trial and knew
that Sapna admitted to filling out the form and, thus altering her datc of
birth at a prior proceeding.

¥ Notably, a passport photo and U S. visa photo musL be tchn within

58)
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However, Sapna’s statements and testimony made at the Nepali t1i  clearly
contradict this. That is, Sapna told the Nepali trial court that “As the said
Ajay Kumar did not adopted any member of the family of the former

[Murali Deo] and adopted me, the Informer has given false infi  tion as
to deprive me from going to America due to jealous.” (7 CT 18 9) She
reiterated this position by explaining her understanding as to wh Murali
Deo would initiate criminal charges against her: “Because of the fact that
the said Ajay Kumar Dev did not adopt any family member of the

but adopted her, the informer became angry, Because of such  er, the
informer made a false information report stating that her date o birth is
2040.1.15 B.S. (1983.4.28 AD.)” (7 CT 1842) This evidence equally
consistent with defense evidence explaining why Ajay’s parents ded up
not supporting the adoption and feared that perceived favoriti  would
create serious family divisions, (15 RT 4170-4172)

All of this prejudice was further exacerbated by testim y from
Detective Hermann and Luz Dunn both of whom impermissibly vouched
for Sapna’s denouncement of the Nepali judgment and for her d  of birth
as January 5, 1984. For example, when the defense cross-exami d Sapna
about why she did not appeal the Nepali verdict if she belisv it was
wrong, Sapna simply stated that Detective Hermann advised h  not to
appeal explaining “I knew it was wrong. I did exactly what etective
Hermann told me to do. [{] e told me to take the date of b that the
judge had said and make my passport. So that’s exactly whatEdi " (SRT
1083-1084) Likewise, Luz Dunn, from the I.N.S., impermissibly vouched
for Sapna’s position by opining:

After reviewing the form and seeing that it was — that
was a confradiction, there was a — she contradicted
because, yes, she’s showing documents that she
convicted in a court of law in her country, yet when I look
at the document, she goes back and puts her, what I believe
her real date of birth. With that combined with the wai
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that she was given at the embassy, [ have do ts that she s -
that she’s lying.

she lied, because as

her country told her

out d then she put

bef & an American

consul or official, and she was given ¢ ver of a police
report so she can travel.*

(11 RT 2782-2783) This vouching testimony cont nued to undermine the
validity of the Nepali judgment further prejudici  Ajay who could not
counter these unfounded claims withoul relying on e actual Nepali record
of conviction.*!

Finally, these distorted allusions to the Nep i judgmentl irreversible
prejudiced Ajay because the trial court expressly i cted the jury that it
could not rely on the Nepali judgment 1o de ine whether Sapna lied
about her date of birth  As instructed by the trianl ot

But, one thing, ladies and gentlemen, the a tual judgment ot
decision the Nepal Court made, whe it would be
characterized as finding one thing or ano er, is not before
you, and you’re not to speculate as (o exact'y what the Nepal
Court did. There’s no evidence of whether it was a criminal
action or a civil action. There’s no eviden of whether there
was a finding of fraud or mistake. There s no evidence of
0 Although Luz Dunn testified that Sapna
wrote 1/5/84, when asked on ¢ross examinatior
and wrote 1/5/84 Sapna testified that she did nc
4 Ip addition to the vouching, the pro
exclusion of the Nepali documents during
regard, the prosecution argucd that “The pro
Embassy didn't believe they had any basis.”
true. Consular Farquar, from the U.S. Emb:

objection. (13 RT 3427)
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anything like that except there was a result from the N

Court that apparently identified one birth date over anoth

That’s all you know, all you’re aliowed. I don’t even know

you know that. That’s what the evidence has been put on

It’s up to you to decide whether anything has actually b

proved or not, but the evidence is not to be received for

of those other purposes that I just laid out.

(7 RT 1727) Therefore, even though the jury heard repeated —stimony
about the fact that the Nepal Court found Sapna’s date of birth to be April
28, 1983, it was instructed to disregard this fact for purposes o actually
determining her date of birth. As a result, the exclusion of Nepali
judgment and Nepali documents highly prejudiced Ajay despi  the fact
that the jury learned about the Nepali verdict.

Consequently, had the Nepali documents been properly  mitted,
they would have dispelled the notion that the judgment was a am and
exposed the lengths to which Sapna went to change her date o birth in
order to qualify for an American adoption and, thus, American ¢i  enship.
This evidence was critical to showing Sapna’s motive to accuse
appellant. That is, once she learned the Devs planned on rem ng her
from their will, she legitimately feared that the Devs would also steps
to reverse the adoption and have her deported back to Nepal. W out the
Nepali documents, the defense was essentially barred from pres ting its
primary defense to the jury because the Nepali documents strably
showed that Sapna knew the Devs could reverse the adopti  as they
explicitly establish that Sapna lied about her date of birth to go to
In this regard, it is no coincidence that Sapna decided to accus Ajay of
rape approximately one month after she learned that the Devs w  going to
take her out of their will. Therefore, the trial court’s refusal to dmit the
Nepali documents not only resulted in a prejudicial state evidenti  error,
but also violated appellant’s Fifth, Sixth and Fourteenth Amendm 1t rights

to due process and to present a meaningful defense as protect d by the
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United States constitution. (Washington v Texas ( 967) 388 U S, 14,18
Chambers v. Mississippi (1973) 410 U S. 284, 302, isv Alaska (1974)
415 U.S. 308, 318; California v. Trombetta, 467 S 479, 485 (1984);
Crane v. Kentucky (1986) 476 U.b. 683, 690; Mon nav Egelhoff (1996)
518 U.S 37,62)

In sum, the improper exclusion of the Nepal documents prejudiced
Ajay requiring reversal for the following reasons: (1) counts 23, 24, 20,
28,29, 31, 33, 34, 36, 56, 59, and 62 were all age dent and, therefore,
had the trial court taken judicial notice of the Nep 1i record ol conviction
and Sapna’s date of birth as April 28, 1983 those  unis would have been
dismissed; (2) the Nepali documents showed S na lied and, therelore,
impeached her overail credibility in a very clo e case, (3) the Nepali
documents would have showed thal the Devs did ot dissuade Sapna from
testifying against Ajay, per counts 90, 91, and 92, s the Nepal prosecution
was not a sham as described by Sapna, Detective  ermann and Luz Dunn,
but rather a legitimate trial based on 2 real fraud p petrated by Sapna; and
(4) the defense would have been able to prove L Sapna had a motive 10
falsely accuse Ajay because the false date of birth as relevant to show thal
the Devs had the power to reverse the adoption nd send Sapna back 10
Nepal. Therefore, it was no coincidence that S a accused Ajay of rape
once she learned the Devs had decided to disin erit her and the family
relationship had irreversibly deteriorated.

Given this depth of prejudice, appellanl’; convictions should be
reversed because, but for the improper exclusion f the Nepali documents,
there is a rcasonable probability the jury wo have reachced a more
favorable outcome. (People v. Waison (1956) 46 al2d 818, 826, 836-837:
Cal.Const., art VI §13.) And, for this same reason, appellant’s convictions
should be reversed because this error reached co stitutional magnitude by

denying appellant his right to due process and r ht to present a delense
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Therefore, reversal is required since it cannot be shown that the I 18 not
harmless beyond a reasonable doubt. (Chapman v California {1 67) 386
U.S. 18, 24, 87, S.Ct. 824, 828, 17 L.Ed.2d 705.) Consequently, ppellant

respectfully requests this Court to grant him a new trial on all coun

V. THE TRIAL COURT ERRED BY ADMITTING EV ENCE
OF ADULT PORNOGRAPHY TO PROVE APPELLA  WAS
ATTRACTED TO MINORS WHICH, AS COMP ETELY
IRRELEVANT EVIDENCE, INFLAMED AND CO FUSED
THE JURY CAUSING REVERSIBLE ERROR.

A. Introduction

Sapna testified that, from age 15 to 19, Ajay showed her  ve to six
shott pornographic videos (one to six minutes cach) etther on his Dell
Japtop computer or the Dell tower computer.”* (3 RT 403; 4 RT 795-796,
798, 819-821, 824) Sapna testified she saw the videos a couple f times.
(4 RT 819-821) She explained that all of the videos Ajay sh  d her
depicted “extremely young looking girls” in them. {4 RT 798) At wial,
Sapna identified three short pornographic videos she claimed jay had
shown her before she was 18 years old. (4 RT 820; 5 RT 915-9 6, 1111-
1112) These were shown to the jury and admitted as evidence ( RT 918;
Exhibit 10 & 10A) Two videos were identified by an expert as child
pornography and the third film, “18 & Confused,” was identifi  as adult
pornography. (8 RT 2046) All three videos were found on the 1l tower
computer, no porn videos were found on the laptop. (11 RT 2822)

In addition to the three videos Sapna claimed Ajay s her,
forensic experts found a plethora of pornography on the home
computers. At a pre-trial hearing, the prosecution argued, ove defense

objection, that “all” the pornography, including the adult porno  phy, was

2 Both computers are Dell computers therefore they will be i

as the laptop or tower.
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relevant to prove “intent to touch a minor” which germane to counis 64
2nd 65 (the porn charges)” and counts I, 46,9, 11, 14, 16, 19, 21, 24, 26,
20, 31, 34, and 36 (commission of lewd and | ivious acts against @

minor).** (3 RT 391-394) The prosecution also  gued that “all” of the
pornography was relevant because it tended (o gi  Sapna credibility by
showing she could distinguish belween the porno aphy Ajay allegedly
showed her and the remaining pornography i.e. that she was
discriminating. (3 RT 392) Finally, the prosecu on argued that all the
pornography should come in “so they {the jury]) judge her credibility,
whether they believe she would be respo ible for the type of
pornography that’s on those computers.” (3RT3 395-396)

The court admitted the three pornographic videos Sapna claimed
Ajay showed her as a minor and further rul d that Lhe remaining
pornography, including the adult pornography, wo d be admilted by title,
description and date. (3 RT 309-400) Thecourtre  ed as follows

There is still some probative value to the though. The
possession of a cache of pornography omn L computer docs
tend to go Lo the 1ssues of intent and state o mind, ownership
and possession. A large amount of that on the computer
owned by a particular person may tend t0 S 0w it was placed
there by that person and that all of thosc thi | go to the issucs
in this case, such as something that may hav  been shown to a
person while she was a minot, was done b that person who
owned that computer.

So for those videos and pictures, they will be allowed (o be
disclosed to the jury, but only by title nd date, not the
content themselves. And the jury can take ¢ circumstantial
evidence for what is worth. The piob ‘ve valuc 13 nol
substantially outweighed by the other facto

Count 64 alleges a violation of Penal Code section 288.2, Count 63
alleges a violation of Penal Code section 311.2, su division {d).
u Counts 1, 4,6, 9, 11, 14, 16, 19,21, 24,26 29,31, 34, and 36 allege

a violation of Penal Code section 288, subdivision (cX1)
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(3 RT 399-400)

With the exception of the “18 & Confused” movie, adult
pornography should have been excluded from trial because 1 had no
bearing on whether Ajay was sexually attracted to minors. More  , even
if the adult pornography could be attributed to Ajay, which is unc ear from

the evidence, it should have been excluded from the trial because i lacked a

meaningful nexus to the crimes charged as required by the iformia
Supreme Court and United States Supreme Court. Therefore, the 'ssion
of the adult pornography constituted reversible error because 1ts ion

unfairly inflamed the jury rendering Ajay’s trial fundamentally un

B. The Trial Court Admitted A Plethora Of Irrele
Pornography Found On The Dev Home Computers.

Exhibit 45. Prosecution expert Brent Buehring found a lder on
Ajay’s laptop computer entitled “Paidsite” which contained a of file
names relating to adult pornography.* (RT 2850-2851; CT 28 8-2863)
The file extension, “jpeg,” indicates that each file was saved as s image.
(11 RT 2800, 17 RT 4726) However, the images were not vi  able on
Ajay’s laptop as they were found in the “lost file.”*® (11 RT 28 0, 2935)

o Buehring testified that the four folder titles containe in the

“Paidsite” folder were Ashley, Barely Legal, Blow Jobs, and  terview.
(11 RT 2851) However, with the exception of a fol called
“Ashleylove,” these titles do not appear on People’s Exhibit 45: e list of
titles found in the “Paidsite” folder. (10 CT 2858-2863)

On direct examination, prosecution expert Buehring testifi  that he
had viewed files entitled “Ashley Love” in a prior case that ained
images of young girls dressed in sexually provocative “costumes.” (11 RT
2851-2852) However, on cross examination, Buehring clarified th  he had
no way of knowing whether the files entitled “Ashley Love,” on
Ajay’s laptop computer, contained remotely similar images. (11 R 2935)
46 Lost files are deleted files that are not viewable to the av
and often only detectable by forensic software. (17 RT 4758-4759
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While the actual images of this adult pornography were not shown to the
jury, Detective Hermann testified extensively ab t the pornography and
the jury was given a list of approximately 250 file es purporting to be
adult pornography. (19 RT 5141: 10 CT 2858-2863

Fxhibit 49, Detective Hermann found vi  able adult pornography
on Ajay’s laptop. One subdirectory, entitled “Qc ar,” had approximately
20 images in it which were approximately one inch vy one inch in size. (11
RT 2982-2987; 10 CT 2881-2883) Defense ert Jeflrey Fischbach
explained that these group of “icons” were mosl likely the product of a
“porn storm” wherein unwanted and unsolicited p  advertising “pops-up”
on the computer without prompting from the us . (17 R1 4728-4746)
According to Fischbach, Kazaa software, whi  was on Ajay’s laptop
computer, surreptitiously inslalls a virus called  cBar” which acts like
adware spyware or malware (malicious spywa  and creatcs unwanted
pop-up images related to pornography (17 RT 47 8-4746) Fischbach also
testified that there was no evidence that a user Vver clicked on the icon
images (¥ inch by Y2 inch) to download them on Ajay’s laptop compuler.
(17 RT 4727, 4730, 4732-4733} In addition to th e icon images, Detective
Hermann testified that the lost file folder con mned seven “Gitls Gone
Wild” picture images which Fischbach describ  as advertisements. (11
RT 2992-2993; 17 RT 4729; 19 RT 5141}

Fixchibit 46/ Fxhibit 50 The Devs owned a Dell tower computer, It
was lept in their home office and then moved to apna’s bedroom in June
2003. (15 RT 4111-4112; ACT (8/10/2010) 9)  uehring found 60 adult
pornographic videos on the “D” drive movie lder of the Dell tower

computer ¥ (10 CT 2864-2867) All, but one video which was in the

4 The two child pornography movies shown  the jury Sapna claimed

Ajay showed them to her were also found in this le. (11 RT 2865, 2925
12 RT 3002; 10 CT 2866) While Buehring testi ed that seven ol the file

names were suggestive of child pornography, prosecution expert.
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recycle bin, were placed on the tower computer on August 21, 200 (within
a week of a DVD/CD read-write diive being installed in e tower
computer) around 1:00 a.m suggesting that one person downlo them
on to the Dell tower computer from a disc in one sitting. (11 T 2922-
2923; 15 RT 4112)

Many of the adult pornography movie titles did not tely
describe the content of the pornography. (12 RT 3 4-300%5)
Consequently, Detective Hermann was permitted to submit a list  the jury
describing the content of the adult pornography in detail (Exhibit No 50).
He was also permitted to testify on the content of the pornograp y where
the defense disputed his written summaries. (12 RT 3004-300 ; 10 CT
2884-2888)

Exhibit 47/ Exhibit 48. Buehring also found a folder call  “Rated
R” containing eight viewable still images of adult pornography o the Dell
tower computer. (11 RT 2869; 10 CT 2878) The “Rated R” fi 1der was
located in a direclory labeled “Attached,” which was located in a parent
directory entitled “Ajay.” (11 RT 2869) Four of these images ere also
found on one zip drive disk in the Dev home (Exhibit No 47) (11 RT
2870; 10 CT 2868)

There was also a folder in the recycle bin of the D 1l tower
containing approximately 24 pornographic images of bestiality ® (11 RT
2997-2999; 10 CT 2867, 2879-2880,) Since the files were in th recycle
bin, it was impossible to tell how they got on the Dell tower co puter or

whether they had been viewed. (17 RT 4727) Fischbach testi ied they

Stewart, verified those movies were adult pomography. (L1 T 2854,
2865; 12 RT 3004-3006) The third movie Sapna claimed Ajay sh  ed her,
“18 & Confused” (also referred 1o as “Young Teen Lolita Rape Y ung Sex
Whore Dick Pussy Anal Teen™) was also found in this file (5 RT 1112; 11
RT 2910; 10 CT 2867)

1 There were 23 still images in Exhibit 48 and one “vi ™ at the

bottom of Exhibit 46. (10 CT 2867, 2879-2880)
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could have come from an e-mail, a pop-up, or an infernet search, (17 RT
4727) He further suggested that the files were most likely computer
generated, rather than the result of human searching, because the file name
assigned to the bestiality file was an extremely long nuinerical number (17
RT 4774-4776)

C. Standard of Review

The erroneous admission of porn ography evidence under Evidence
Code sections 1101, 352 and 402 is reviewed for abuse ol discretion,
(People v Page (2008) 44 Cal4th 1, 44, 41.) However, as recognized in
Ziesmer v Superior Court (2003) 107 Cal.App.4th 360, 363, “the abuse of
diseretion standard is itself much abused.” Therefore, the de novo standard
of review may Dbe more appropriately applied, where, as here, the
correctness of the trial court’s order twns on the application of law to
undisputed facts. (Ziesmer v. Superior Court, supre, 107 Cal.App.4th at p.
363, People v. Jackson (2005) 128 Cal App.4th 1009, 1018-1019; /n re
Jane Doe 8015 v Superior Court (2007) 148 Cal.Aipp.4ih 489, 493.)

D. The Trial Court Exrred B:
Found On The Dev Ho;
Had An Attraction To I
Jury To Infer Ajay’s
Inflammatory Evidence .

1. A Narrow Nexus Must Be Established Between The
Pornography And The Crime Before The Pornography
Can Be Admitted As Relevant Evidence.

In general, character evidence, like possession of legal pornography,
is inadmissible against a defendant when “offered to prove his or het
conduct on a specified occasion” (Evid. Coder § 1101, subd. (a}; see
generally, People v Puage (2008) 44 Calath 1, 40) In limitcd
circumstances it can, however, be admitted to prove intent if there 1s «
narrow nexus drawn between the pornography and the crime (Evid, Code

§ 1101, subd. (b); /bid) Even where pornography is admissible to prove
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infent under Evidence Code section 1101, subdivision (b), the por!nography
should not be admitted against the defendant “if its pmbativei value is
substantially outweighed by the probability that its admission will (a)
necessitate undue consumption of time or (b) create substantial danger of

undue prejudice, of confusing the issues or of misleading the jury | (Evid.

Code § 352.) However, as repeatedly wamed by the California |Supreme
Court, the admission of propensity evidence, by its nature, is highly

inflammatory and prejudicial requiring that its admissibility be “sclrutinized
with great care” with “closely reasoned analysis.” (People v Tlfzompson
(1980) 27 Cal3d 303, 315.) i

In People v. Page, the def
assaulting and murdering a young girl
at p. 5.) The police found defendar
(Ibid) They also found three adult I
(Ibid.) The prosecution argued the ac
because one of the cover models look |
and, therefore, showed the defendant had an attraction to the vietim. (Jd. at
p. 39.) Expanding the prosecution’s theory of admissibility, the al court
found all the pornography relevant because it depicted “ps
pornography” as the models were “staged to appear younger their
actual age” demonstrating “that the defendant had an interest ir!1 young

»¥ (Id. atp.39.) On review, the California Supreme Court c!riticized

girls.
the frial court’s analysis of the issue finding it failed to properly the
direct relationship between the pornography and the alleged crimes!. {Id. at
p- 40.) Specifically, the Court found that, contrary to the prose!cution’s
opinion, the cover model “merely looked similar” to the victim which was

sufficient to warrant admission of the cover model’s photograph let alone

v The trial court also admitted a bondage magazine to demonstrate the

defendant was violent.
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the hundreds of other images contained in thé magazine.  (/bid))
Ultimately, the High Court did not reach the issue oﬂ error because 1t found
that, regardless of error, the defendant suffered no pirejudice in light of the
other overwhelming evidence introduced against hinim Nevertheless, based
on the poor judgment exercised by the trial court in Page, the California
Supreme Court admonished trial courts, in generéil, to exercise greater
caution before admitting pornography at a crimiygml trial because such
evidence can easily distract, inflame, and confuse E:ljl.]['y undermining the
fairness due to a defendant. Specifically, the Court V:Varncd:

[Pomography] evidence may
potentially more probative €
amounts of time, a risk that k
[the defendant’s] murder in .
pornography on the internel
defendant may view thousanc
computer. Therefore, we urg
in weighing the probative v
pormography possessed or acc

(Id atp. 41, fn. 17.)

The United States Supreme Court has also expressed similar
concerns about the appropriate types of inferences ithat can be drawn from
possessing legal pornography. In Jacobson v. Uzimed States (1992) 503
U.S. 540, 543-554, the defendant had legally purchiased child pornography
from a California Book Store (Bate Boys I and II) ‘before Congress passed
the Child Protection Act of 1984 which criminalized such conduct. (Zbid.)
Due to this purchase, defendant was targeted foriapproximately two and
half years as part of a federal government sting OpieratiOn to arrcst patrons
of child pornography  (Ibid) After years of intensive solicitation,

3

defendant purchased “Boys Who Love Boys,’ a jpornographic magazine

depicting young boys engaged in various sexual activities  He was latct

arrested for the knowing receipt of child pornography in violation of 18
!

U.SC. §2252(a)(2)(A). (Id atp.547) ;
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To rebut the defendant’s entrapment defense, the prosecution was
|
required tc prove beyend a reascnable doubt that the dcfenc}ant was

predisposed to committing the crime. (Jacobson v. United Srare%, supra,
503 U.S. at p. 554.) To prove predisposition, the prosecution introduced

evidence of his 1984 legal purchase of child pornography (Bare Bc%ays [ and
II) along with many responses he provided government officials thrioughout
the two year sting operation. (/d. at 551-522.) For example, du:ring the
course of the sting operation, the defendant was asked to fill out a sexual
interest questionnaire wherein he indicated he “erjoyed ... pre-teen sex.”
(Id at p. 544.) He also told undercover officers, in writing, “Plelase feel
free to send me more information, 1 am interested in teenage s%:xuality.
Please keep my name confidential.” (Jd at p. 544.) In a seconc;i survey
sent to defendant, defendant indicated that “his interest in ‘pret%en sex-
homosexual’ material was above average, but not high.” (Ibz'alf.) The
United States Supreme Court found all of this evidence insufficient|to show
the defendant had a predisposition for receiving child pornography! (Id. at
p. 554.)

The Supreme Court surmised that the defendant’s prior purchase of
legal child pormography was not evidence of a predisposition to p|urchase

illegal child pornography. As held by the High Court,

Evidence of predisposition to do what once was lawful is not,
by itself, sufficient to show predisposition to do what is now

illegal, for there is a common understanding that most peoplle
obey the law when they disapprove of it. ... Hence, the fac|t
that petitioner legally ordered and recewed the Bare Boys
magazines does little to further the Government’s burden of
proving that petitioner was predlsposed to commit a crlmmal
act. This is particularly true given petitioner’s unchallenged
testimony that he did not know until they arrived that the

magazines would depict minors.
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(Jacobson v. United States, suprd, 503 U.S. at p. 5551.) With respect to the

communications the defendant made during the; sting operation, the

Supreme Court concluded:

Petitioner’s responses to the many communications prior 1o
the ultimate criminal act were at most indicative of certain
personal inclinations, including 2 predisposition to view
photographs of preteen sex and a willingness to promote a
given agenda by supporting lobbying organizations. Even so,
petitioner’s responses hardly

would commit the crime of

through the mails. Furthermc

‘fantasies ... are his own

government.” [Citation. ]

(Id al pp. 551-552.) Concerned about the appr:c)priate nexus required
before illicit thoughts legitimately become evidence of a predisposition to
commit a criminal act, the Supreme Court noted:

[Possession of legally oblained child poi*nography] may

indicate a predisposition to view sexually oriented
photographs that are responsive to his sexual tastes; but
evidence that merely indicates a generic inclination to act
within a broad range, not all of which is criminal, is of little

probaltive value in establishing predisposition.

(Id. at p. 550, emphasis added.)

While neither Page nor Jacobson articulale a precise lest to
determine when legally obtained pornography le;gitimately gvidences a
criminal state of mind, both the California Suprem:le Court and the United
States Supreme Court have held that it 1s im;proper to draw broad
generalizations about a defendant’s mens rea baséd on the possession of
pornography. In this regard, a narrow nexus mu%c,t be established before
pornography can be used to prove a defendant’s crilininal stale of mind

Relying on the dictates of Jacobson, the Second Circuit expressly
found that adult pornography cannot be used to prove a predisposition 10

receive child pornography. (United States v. Harx;)ey {(2nd Cir. 1993) 991
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F.2d 981, 996.) In Unired States v, Harvey, the defendant was prosecuted
for receiving child pormography under a federal sting operaticn. (/4. at pp.
983-984.) Pursuant to a search, the government found a plethora of
pornography in the defendant’s home including child pornography, adult
pornography simulating young girls, adult pornography depicting bestiality,
and adult pornography sexualizing excrement (Id. at pp. 994-996.) All of
this evidence was introduced at the defendant’s trial to show his
predisposition to receive child pornography. While the Second Circuit
ultimately held that the child pornography and simulated chijd pornography
were relevant to show the defendant’s predisposition to receive child
pornography, it found the bestiality and excrement pornography to be
completely irrelevant and irreparably prejudicial.  (Jd. at p. 996 ) Like
Harvey, the prosecution in this case only introduced the titles and
descriptions of the bestiality pomography. (/bid.) Nevertheless, the
Second Circuit concluded, “We have little difficulty in concluding that the
likely effect of this evidence was to create disgust and antagonism toward
Harvey, and resulted in overwhelming prejudice against him.” (/bid.)
Since the defendant in Harvey was never charged with the unlawful receipt
of obscene material, the Second Circuit held thal the bestiality and
excrement pornography had “no probativeness against which to weigh its
overwhelming prejudicial effect” and reversed the judgment. (Id. at pp.
995-996.)

Similarly, in People v. Earle (2009) 172 Cal.App.4th 372, 392, 412
the Court of Appeal reversed the defendant’s convictions because the trial
court allowed the prosecution to rely on evidence of generalized sexual
deviant behavior to prove the requisite mental state for assault with intent to
commit rape. In Earle, there was uncontroverted evidence that the
defendant had, on a prior occasion, exposed himself to a young woman and

was, thereafter, charged with committing indecent exposure. (/d at p. 3 84.)
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The trial court allowed the prosecution to rely on this evidence to prove that
the defendant committed assault with the “specific intent” to rape a separale
victim, (Jd. at p. 392.)

In reversing the convictions, the Court of Appeal reprimanded the
trial -court for condemning the defendant based on generalized sexually
offensive behavior finding the “evidence of ndecent exposure had no
tendency at all to show that he had a motive to commit sexual assault ™ (Id.
2t pp. 392-400, emphasis in original.) With respect to identity, the Court of
Appeal concluded the defendant’s indecent conduct was insufficiently
distinctive to constitute a “unique signature” and, ltherefore, inadmissible to
prove identity. (/d. at p. 394.) Hammering the pomnt home, the Court of
Appeal held that mental state evidence releyant to prove one type ol sexual
offense is often irrelevant to prove the requisitc mental state of different
type of sexual offense.

But a propensity to commit one kind of sex act cannot be
supposed, without further evidentiary foundalion, (o
demonstrate a propensity to commit a different act. The
psychological manuals are full of paraphilias, {rom clothing
fetishes to self~mutilation, some of which are criminal, some
of which are not. No lawperson can do more than guess at
the extent, il any, to which a person predisposed to one kind
of deviant sexual conduct may be predisposed o another kind
of deviant sexual conduct, criminal or otherwise. Is one who
commits an act of necrophilia (Health & Saf. Code, § 7052)
more likely than a randomly selected person Lo commit an act
of rape? Child molestation? Indecent exposure? Is a
pedophile more likely than a rapist or a member of the public
to commit necrophilia? Withoul some evidence on the
subject, a jury cannot answer these questions,

(Id. at p. 399.)

In Holley v Yarborough (9th Cir. 2009) 568 F 3d 1091, 1097, a
California case collaterally reviewed by the Ninth Circull, the delendant
was charged with multiple counts of committing lewd acts on a minor. The

minor accused the defendant of touching her breasts and other private parts
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while he baby-sat her and her brother ({d at p 1096) After the
defendant’s arrest, the police found a “lewd matchbook” and “several
sexually explicit magazines” in the defendant’s bedroom. (Id. at p. 1096)
This evidence was introduced to prove the defendant acted “with the intent
of arousing, appealing to, or gratifying the lust, passions, or sexual desires
of himself or the child.” (Pen. Code § 288, subd. (c)(1}) In analyzing the
issue, the Ninth Circuit found prejudicial ervor, but did not reverse the
conviction because it found there were no Supreme Court cases which
“clearly established” a constitutional violation as required by the Anti-

Terrorism and Death Penalty Act. Nevertheless, the Ninth Circuit stressed
that:

The trial court in this case admitted evidence of sexually
explicit materials taken from Holley’s bedroom over Holley’s
objection, including a matchbook cover titled “When 1 was a
Year Old,” which depicted a baby boy with unnaturally large
genitals, and three pornographic magazines entitled “Barely
Legal,” “Baby Face,” and “Barely 18.” The magazines
contained only images of adult women, no children. The jury
could have drawn no permissible inferences from either the
matchbook or the magazines. The matchbook, far from
reflecting a sexual interest in prepubescent girls, reflects, if
anything, an off-color sense of humor, as it “at best expressed
a joke about a man’s endowment.”” The magazines are
similarly irrelevant, as they depict adult women, not
prepubescent gitls. The only inference to be made from these
magazines is that Holley had sexua) interest in young-looking
adult women.

Particularly in the absence of a limiting instruction, the likely
influence of this evidence on the jurors was to persuade them
that Holley had a dirty mind because he engaged in off-color
humor and bought pornographic, and likely offensive,
magazines. Holley was denied a fair frial as a result, because
the evidence presented was both irrelevant and highly likely
to be prejudicial, with substantial and injurious effect on the
jury’s verdict,

(/d atp. 1101, fn. 2.)
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In the case at bar, the trial court abused its discretion by erroneously
admitting a plethora of pornography evidence that had no bearing on the
charges alleged against Ajay. This erroneous introduction of cvidence
allowed the jury to improperly infer that Ajay was a pervert or sexually
deviant which the jury was permitted to rely on, generally, to determine
whether he was guilty of rape and lewd and lasciviously acts against a
minor. Given Sapna’s uiterly unreliable testirnony and the ambiguity of the
pretext call evidence, this error allowed the prosecution to unfairly bolster
its weak case to gain a conviction based on stigma rather than evidence.
For this reason, Ajay’s convictions must be reversed.

2. The Adult Pornography Found On the Dev Computers,
Even If It Could Be Attributed To Appellant, Had No
Bearing On The Charges And, Therefore, Should Have
Been Excluded As Irrelevant Evidence.

The only adult pornography relevant to the charges in this case was
the film “Eighteen and Confused” because Sapna expressly accused Ajay ol
showing it to her when she was a minor. The remaining adult pornography,
including the bestiality, had no bearing on the charges and no effort was
made by the trial court to form the requisite nexus between the pornography
and the crime for purposes of admissibility. (See generally, Jacobson v
United States, supra, 503 U.S at pp. 550-332; People v Page, supra, 44
Cal.4th at p. 41, fn. 17.) At the hearing on the molion to sever the
pornography charges (counts 64 and 65) [rom the casc, the prosccution
argued the evidence supporting the pornography charges was cross-
admissible as it equally supported the lewd and lascivious charges (counts
1,4,6,9, 11, 14, 16, 19, 21, 24, 26, 29, 31, 34, and 36) because they shared
an identical element: that the defendant acted with the intent of arousing,
appealing to or gratifying the lust, passions, o1 sexual desires of himself or
the Child. (Pen. Code §§ 288.2, 288, subd. (c)(1) ) (3 RT 391-396) While

this may have justified joinder, it does not change the fact that the adult
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pornography had no relevance to proving either charge or element.’® There
is nothing about adult pornography (adult females and bestiality) that
suggests an individual would be atlracted (0 a minor. As highly cautioned
m Page, Jacobson, and Earle, this kind of generalized analysis has little to
no probative value and is meant to unjustly stigmatize the defendant as
having a “dirty mind” which the jury speciously translates into meeting the
criminal mens rea requirement for an unrelated sex-crime As held by the
United States Supreme Court, “evidence that merely indicates a generic
inclination to act within a broad range, not all of which is criminal, is of
little probative value in establishing predisposition.” (Jacobson v. United
States, supra, 503 U.S. at p. 550.) For this reason, the adult pornography
(including the bestiality) was completely irrelevant to the crimes charged
and should have never been introduced against Ajay at trial.

3. The Probative Value Of The Adult Pornography Was Not
Substantially Outweighed By Its Prejudice

Admission of the adult pornography evidence was especially
objectionable under Evidence Code section 352 since its probative value
was not substantially outweighed by its prejudice. In addition to being
completely imelevant, the probative value of the adult pornography
evidence was especially thin because it was unclear whether it belonged to
Ajay and, therefore, could be attributed to his mental state,

The only adult pornography indisputably belonging to Ajay was
Exhibit 45 which Peggy Dev testified he purchased to assist him in
providing sperm samples for infertility treatments (15 RT 4096)
Otherwise, the genesis of the computer pornography was extremely unclear
at trial. Both the prosecution and defense experts agreed that it was

virtually impossible to determine who viewed the pomography on the

50 Arguably the child pomography introduced to support the

pornography counts was cross-admissible to support the lewd and
lascivious charges justifying joinder.
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computer and whether it was placed on the computer inadvertently by
unsolicited internet sources or whether it was 1ntentionally downloaded by
a person. {11 RT 2931, 2936-2938, 2940)

With respect to Exhibit 49, the defense infroduced uncoutested
evidence from forensic expert, Jeffrey Fischbach, who explained that the
pornography found on Ajay’s laptop in the subdirectory entitled “QcBar”
was most likely the result of a virus which created unwanted and
unsolicited pornography related pop-ups he termed & “porn storm.” (11 Rl
2982-2987; 17 RT 4728-4746)  Fischbach’s opinion was further
corroborated by the fact that the images found on the computer were icons,
approximately ¥ inch by % inch, which was endemic to QcBar viruses and
inconsistent with viewing. (17 RT 4727, 4730, 4733) Finally, Fischbach
testified that there was no forensic evidence on the computer to verify that a
user ever clicked on the images to view or download them. (17 RT 4727,
4730, 4732-4733)

Similarly, with respect to Exhibits 46 and 50, there was no
conclusive evidence that the pornography belonged to Ajay. In facl, there
was evidence suggesting Sapna niay have been the person who transferred
the pornography from the laptop, via disc, to the Tower on Augusl 21,
2003. First, the pornography was placed on the Tower computer on August
21, 2003 about one month after the Tower computer was moved to Sapna’s
bedroom. (11 RT 2923; 15 RT 4111-4112) Therefore, since the computer
was in Sapna’s bedroom it is just as likely that she or onc of her boyfriends
placed the pornography on the computer. In addition, more than hall of the
pornography video files on the Dell Tower movie folder (Exhibit 46)
appear to be originally from the Kazaa folder (Exhibit 44) on the laptop
including the H-Bomb file. (11 RT 2883-2884; 17 RT 478%9-4791; 10 CT
2864) The H-Bomb file is significant because the evidence at uial

indisputably established that Sapna telied on an internet source entitled
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"Effect of A-Bombs" when drafting a term paper for school on technology
{6 RT 1215; 11 RT 2884-2885, 2895; 17 RT 4705-4707, 4790-4791; 11 CT
3184-3203, Exhibit 44) Although the term paper was due in May 2003, the
forensic evidence from the Tower computer also shows that the H-Bomb
{ile was opened or "accessed" on Qclober 15, 2003 consistent with the time
frame i which the pornography files were accessed on the Tower
computer. (17 RT 4790, 10 CT 2864-2867) Therefore, since only Sapna
was interested in the H-Bomb, it follows that she was more likely accessing
the pornography files. In addition to Sapna’s May 2003 research on H-
Bombs and the October 2003 "access" of the H-Bomb [ile, there is also
evidence that Sapna's interest in atomic explosions extended to December
31, 2003 as, when house sitting for the Devs, she accessed a document in
her personal file on the Tower called "Dropping of an Atomic bomb," (17
RT 4704-4705; 15 CT 4377) Since the H-Bomb file was downloaded on
the laptop and the Tower contiguous with the pornography and only Sapna
was interested in the H-Bomb, it is more likely that Sapna (and perhaps a
boyfriend), rather than Ajay, was/were viewing the pornography.”’

Exhibit 48 suffered from the same unreliability. Because the
bestiality images were found in the recycle bin, it was impossible to
determine how the images got on the computer and whether they were ever
viewed. (17 RT 4727) Fischbach testified that the files could have come
from an unsolicited e-mail, a pop-up virus, or an internet search, none of
which could be attributed to Ajay’s state of mind. (17 RT 4727)
Fischbach, nevertheless, surmised that the files were most likely computer

generated, rather than the result of human searching, because the file name

ot In addition, had the defense been able to introduce Exhibit 813, an e-
mail placing Ajay at work on September 26, 2003 at 8:30am, it would have
been able to prove that Ajay was at work while pornography was being

viewed at the Dev home. (See Argument Vi)
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assigned to the bestiality file was an extremely long numerical number (17

RT 4774-4776)

All of this evidence further diminishes the probative value of the
adult pornography since it shows that the pornography cannot conclusively
be attributed to Ajay. In contrast, the prejudicial effects of this evidence
were extremely significant. There is no doubt that the bestiality was the
most prejudicial and most irrelevant pornography introduced against Ajay
at his trial. The prosecution introduced this evidence in an attempt to prove
what the other evidence could not prove — that Ajay was a sick pervert
capable of raping and molesting his adopted daughter. This invitation (o
unfairly stigmatize and criminally condemn a person based on an unreiated
sexual interest is the exact scenario Page, Jacobson, and Earle all
denounce.

4, The Failure To Give A Limiting Instruction On The
Relevance of the Adult Pornography Further Prejudiced
Appellant and Constituted Independent Error.

At the hearing to sever the pornography charges {rom the remaining
charges, held before trial, the trial court indicated it would give a limiting
instruction because *“the Courts of Appeal tell us they do work and that
they’re appropriate to give.” (2 RT 66) Specifically, the trial court stated:

There could be limiting instructions, if necessary, about the
use of the [pornography] evidence for particular charges
Typically, the attorney who is opposing the evidence argues
that limiting instructions don’t work. [’ve heard that {rom
prosecutors and I’ve heard that from defense side as well.
But the Courts of Appeal tell us they do work and that they’re
appropriate to give.

(2 RT 66} The defense never objected to such an instruction
Without any limiting instruction, the jury was permilled (o draw
whatever inference it wanted with regard to Ajay’s guilt. Even the trial
court ultimately held that, with respect to the adult pornography, “the jury
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can take the circumstantial evidence for what it’s worth (3 RT 400) In
this regard, the jury had no restraints placed on it and was free to tely on
the adult pornography to find Ajay guilty of the rape charges, the lewd and
lascivious charges, and to discern his credibility in all contexts of the case
As argued above, the adult pornography evidence was irrelevant (o all of
the charges. However, even the prosecution acknowledged that the adult
pornography had no relevance to the rape charges because, unlike the lewd
and lascivious charges, there was no specific intent requirement (2 RT 60-
63; 3 RT 391-394) Therefore, without a limiting instruction the jury was
impermissibly allowed to find Ajay guilty of the rapes based on an
unfounded belief that he had the propensity to rape because he was a
sexually deviant person as demonstrated by the adult pornography -
especially the bestiality.

While a trial court ordinarily has no duty to furnish a limiting
instruction, the sua sponte obligation to give a limiting instruction may
arise in an “extraordinary case in which the unprotected evidence of past
offenses is a dominant part of the evidence against the accused, and is both
highly prejudicial and minimally relevant to any legitimate purpose.
(People v. Rogers (2006) 39 Cal.4th 826, §53-854, citing People v. Collie
(1981) 30 Cal.3d 43, 64.) Here, the inadmissible pomography evidence
was a dominant part of the evidence both because of ils inflammalory
nature and because it consumed about 10% of the trial evidence despite the
fact that only two of 92 charges pertained to pornography. (4 RT 819-837,
860; 5 RT 905-923, 1101-1121, 1157-1159; 6 RT 1285-1328, 1438, 1471:
7 RT 1532-1534, 1691-1692; 8 RT 2020-2023, 2048-2063; 9 RT 2120-
3043; 11 RT 2795-2951, 2826-2831, 2859-2864; 17 RT 4554-4560, 4649-
4756, 4758-4802) As described above, the inadmissible adult pornography
evidence (including the bestiality) had no relevance to proving Ajay was

attracted to minors and had minimal evidentiary value as demonstrated by
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the jury’s unequivocal decision to acquit Ajay of both thc pornogiaphy
counts. For this reason, the trial court should have given the jury a limited
instruction on the adult pornography evidence to ensure, at a minimum, it

was not used to support the rape allegations.

E. The troduction of Adu t Pornogra hy Found
On the ome Computers Prejiudiced A ellant
Requiring Reversal.

Reversal is required under state law where the record demons(rates
there was a reasonable probability that, but for the error, the defendant
would have obtained a more favorable verdict. (People v. Waitson (1956)
46 Cal.2d 818, 836.) A “‘reasonable probability” under the Watson standard
of prejudice only requires a showing of a “reasonable chance” something
“more than an abstract possibility.” (See College Hospital, Inc. v. Superior
Court (1994) 8 Cal.4th 704, 714, citing People v Watson, supra, 46 Cal.2d
818, 837, and Strickiand v. Washington (1984) 466 U.S. 688, 693-694, 697,
698 [104 S.Ct. 2052, 80 L.Ed.2d 674].) Here, the erroneous admission of
the adult pomography (including the bestiality evidence) warrants reversal
because the remaining evidence introduced against Ajay al trial was
exiremely weak. (See prejudice section of Argument I, supra.) Knowing
that Sapna’s testimony was replete with inconsistencies, the prosecution
attempted to convict Ajay by trying to corroborate her allegations with the
other evidence -- primarily the pornography evidence which impermissibly
evoked images of sexual deviance. Not only is this type of evidence, by 1ts
nature, inflammatory and highly prejudicial, in this case, many of the jurors
expressed their distaste and prejudice against pornography. (6 CT 1711,
1718-1732, 7 CT 1748-1762, 1763-1767) Jutor Nos, 2, 11 and 12 all
indicated it would be difficult for them to decide the case if it involved the
viewing of sexually explicit videos or motion pictures. (6 CT 1711; 7 CT
1801; 8 CT 2034) Iuror No. 4 indicated that the infroduction of
pornography might affect her ability to decide the case depending on "how
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explicit and whether they include violence as well." (6 CT 1726) Juror No
11 wrote, "I am very uncomfortable with sexual materials due to being a
marital rape victim." (8 CT 2034)

In addition, the improper admission of the pornography evidence
(including the bestiality) was so grossly unfair it offended the most
“fundamental conceptions of justice” violating appellant’s federal
constitutional right to a faijr trial and due process, as guaranteed by the Fifth
and Fourteenth Amendment rights to the United States Constitution
(United States v. Lavasco (1977) 431 U S. 783, 790, 97 S.Ct. 2044, 2048;
People v. Turner (1984) 37 Cal.3d 302, 313.) Moreover, because adult
pornography is protected by the First Amendment of the United States
Constitution and cannot constitute a crime, the mmproper introduction of
this evidence also violated appellant's First Amendment right to free
speech. (dshcroft v. Free Speech Coalition (2002) 535 U.S. 234, 122 S Ct.
1389.)

In this regard, the inadmissible pornography evidence was
particularly invidious as it was used to paint an illegitimatc picture of Ajay
as a sexually deviant person to prove Ajay was capable of raping a minoi
and/or committing lewd and lascivious acts against a minor. In turn, it is
reasonably probable that the jury relied on this prohibited inference (o
credit otherwise suspect evidence especially as it relaled to Sapna’s
testimony and the pretext call both of which revolved around state of mind
evidence. (People v Watson, supra, 46 Cal.2d at p. 836.) For the same
reasons, the State cannot show the error did not contribute to the verdict
beyond a reasonable doubt (Chapman v California (1967) 386 U.S 18,
87 S.Ct. 824 [17 L.Ed.2d 705); Crane v. Kentucky (1986) 476 U.S 683,
691 {106 S.Ct. 2142].} Given this undeniably prejudicial impact under state
and federal law, reversal of all of appellant's convictions is required,

i
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VL. APPELLANT’S CONVICTIONS SHOULD BE REVERSED
BECAUSE THE TRIAL COURT IMPROPERLY ADMITTED
A KAZAA COMPUTER LOG OF TITLES CLAIMING TO BE
CHILD PORNOGRAPHY BASED ON THE PROSECUTION'S
KNOWINGLY FALSE OFFER OF PROOF THAT THE
FORENSICS SHOWED APPELLANT DELIBERATELY
SEARCHED FOR THE TITLES ON IS LAPTOP
COMPUTER.

A. Introduction

In the middle of trial, with almost no notice to the defense, the
prosecution introduced Exhibit 44 over defense objection. (11 RT 2828-
2831) Exhibit 44 consists of three over-sized charts (referred to as 44A,
44B, and 44C) which reflect select file names with accompanying
descriptions from Kazaa’s download log found on Ajay’s laptop. (2 RT
293; 11 RT 2841-2842, 2846-2848, 2850, 2895, 2899-2900, 2934) 'The
Kazaa log, however, did not contain any actual content. (2 RT 293, 11 RT
2841-2842, 2847-2848, 2850, 2895, 2899-2900, 2934)

Kazaa was a computer soflware program used in the early 2000s
which had been downloaded on to Ajay's laptop.”* (11 RT 2807-2808; 17
RT 4683-4685) As prosecution expert Brent Buehring testified, “most
people used it for music. You can get music on it, you can get movies, you
can get books.” (11 RT 2807) Kazaa operated as a file transfer protocol
(FTP) or a peer-to-peer (P2P). (11 RT 2808) Therefore, to share music,
movies, or books each participant (of which there were millions spread over
the world) had to have something on their computer to share before he or
she could get music, movies or books for free. (11 RT 2809, 2844, 2890)
The Kazaa software allowed the participants to search each otheis’
computers for files and share them (11 RT 2809, 2844, 17 RT 4683-4685)

Brent Buehring, the prosecution’s cornputer expert, explained that in

the Kazaa log “there was a lot of music, which would be like an MP3

Kazaa was created in March 2001 (17 RT 4685)
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extension, music files. There was a lot of music.” (11 RT 2847) Buehring
even agreed that there were more “innocent” (itles in the Kazaa log than
there were pornographic titles. (11 RT 2897-2898) In fact, of the 5,199
files deleted on the laptop only 122 (approximately 3.5%) were even
suggestive of pornography (11 RT 2933-2934) Exhibit 44 represented this
3.5% and was created by Buehting who simply selected those file names he
believed sounded likc adult or child pornography.”” Names like "Underage
teen flashing her ass in a subway resturaunt,” "incest porn gwerty hairiess
virgin sex xxx ass," and "young girl fucked in ass." (11 RT 2842-2843,
2846-2847, 2897) This list was admitted into evidence as Exhibit 44, (11
RT 2793; 18 RT 4870)
B. Standard of Review

The erroneous admission of pornography evidence under Evidence

Code sections 1101, 352 and 402 is reviewed for abuse of discretion,
(People v. Page (2008) 44 Cal.4th 1, 44, 41 ) However, as recognized in
Ziesmer v. Superior Court (2003) 107 Cal.App.4th 360, 363, “the abuse of
discretion standard is itself much abused.” Therefore, the de novo standard
of review may be more appropriately applied where, as here, the

correctness of the trial court’s order twms on the application of law to

> The evidence showed that the majority of the Kazaa titles were most

likely adult pornography with the exception of two which were child
pornography. Therefore, while Buehring testified that he did not know
whether the files in the Kazaa log (Exhibit 44) were, in fact, child
pornography because the content of the files were not on the computer and
because the titles of pornography files in Kazaa were ofien inaccurate (11
RT 2892, 2934-2935, 2945), Exhibit 46 shows that the Kazaa log most
likely included pornography. That is, 35 of the titles found in the Kazaa
folder on Ajay’s laptop were also found on the Dell Tower computer (2
RT 293; 11 RT 2829-2830, 2887; 10 CT 2864-2867 [Exhibit 46])
However, unlike the Kazaa log which had no content, many of the Dell
Tower files had content. Therefore, the evidence suggests that most of the
files in the Kazaa log were adult rather than child pornography. (2 RT 293;

ITRT 2829-2830; 10 CT 2864-2867 [Exhibit 46])
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undisputed facts. (Ziesmer v. Superior Court, supra, 107 Cal.App 4th at p.
363; People v Jackson (2005) 128 Cal.App 4th 1009, 1018-1019; In re
Jane Doe 8015 v. Superior Court (2007) 148 Cal App 4th 489, 493.)

C. The Prosecution Knowingly Made A False Offer Of Proof To
Have Exhibit 44 Admitted.

The Kazaa log (Exhibit 44) was admitted to show thalt Ajay was
attracted to minors. (11 RT 2830) The prosecution argued this evidcnce
was relevant to show the specific intent element of the lewd and lascivious
charges (counts 1, 4, 6,9, 11, 14, 16, 19, 21, 24, 26, 29, 31, 34 and 306), 1.¢.
that “the defendant committed the act with the intent of arousing, appealing
to, or gratifying the lust, passions, or sexual desires of himself or the child ”
(12 CT 3251) In arguing relevance to the trial court, the prosecution
suggested the files “show the intent of the person who was downloading
them” thereby “exposfing] the state of mind or what the person
downloading this information was looking for.” (11 RT 2830) To show
that the Kazaa log reflected a person deliberately looking for child
pornography, the prosecution made the following offer of prool:

The purpose of this information is to show the intent of the

person who is downloading this information [rom Kazaa

because that’s how you find it. It’s — so i’s not like [ typed

in White House President, 1600 ’ennsylvania Avenue, and,

oh, my gosh, look, I got “Nine-Year-Old Gets Raped ”

(11 RT 2830, bold added for emphasis)

This argument was not only false, it was knowingly false and, thus,
constituted prosecutorial misconduct. The prosecution’s argument assumes
that a person using Kazaa cannot inadvertently and/or unknowingly obtain
child pornography titles while searching for music or any other type of

legitimate material. However, as repeatedly explained by the prosecution’s

computer expert, Brent Buehring, who compiled the Kazaa log -- child
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pornography titles could have easily been amassed inadvertently without
Ajay’s intent or knowledge

According to prosecution expett, Brent Buehring, a Kazaa user
searches for material by typing keywords into Kazaa to find music, movies,
or books. (11 RT 2807, 2841, 2845) However, even Jif the Kazaa user was
looking for innocent material, pornographic material could be gathered
inadvertently if one of the keywords entered by the Kazaa user matches a
keyword attached to a file with a pornographic name. (11 RT 2845, 2891,
2893) Therefore, if a Kazaa user wanted to find a song title with the word
“sex” in it, like “Sex Machine” by James Brown, he or she could
inadvertently pull up a pornography file which had “sex” inputted as a
keyword. (11 RT 2893) Similarly, even if a Kazaa user was interested in
finding adult pornography, the search words could inadvertently pull up
child pornography. (11 RT 2893) Given Kazaa’s overbroad and inexact
method for searching and finding titles, the Kazaa log alone says nothing
about the user’s state of mind.

Equally significant, the keywords and titles inputted into the Kazaa
program are done by individual users without any oversight [rom Kazaa,
(11 RT 2890) Therefore, it is not uncommon for the titles and keywords
attached to a file to inaccurately describe the contents of the file . (11T RT
2890) This also undermines any ability to infer a specific intent from the
user because nefarious materials can be unintentionally pulled up with an
innocent search especially if innocent keywords are attached to
pornography file by a Kazaa user. (11 RT 2890) As defense experl Jeflrey
Fischbach testified,

Kazaa allows for sharing any sort of file, but, of course, the
community just followed from Napster’s ashes and started
sharing music on Kazaa, and anything else that’s not casily
facilitated on the Web or anything that a seivice provider
wouldn’t allow you to store on the Web tends to be something
that people would put onto a [peer-to-peer] progran
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(17 RT 4685) Therefore, given the pornography industry’s interest in
exploiting Kazaa, any legitimate Kazaa user risked downloading
pornography unintentionally. Contrary to the prosecution’s argument, the
titles in the Kazaa folder, which were suggestive of child pornography, did
not tend to prove Ajay’s state of mind because there was no evidence to
show Ajay deliberately searched for those titles.

The prosecution knew or should have known that the Kazaa log,
Exhibit 44, did not reflect Ajay’s state of mind. Officer Brent Buehring
was a police officer for the Davis Police Department for 25 years and, at the
time of Ajay’s prosecution, went back to work for the department part time
as a retired annuitant. (11 RT 2795) As a consequence, Buehring’s
knowledge about the Kazaa program was imputed to the prosecution. (See
Kyles v. Whitley (1995) 514 U.S. 419, 437-438 [115 S.Ct, 1555] [“the
individual prosecutor has a duty to learn of any favorable evidence known
to the others acting on the government’s behalf in the case, including the
police™]; People v. Zambrano (2007) 41 Cal.4th 1082, 1132 [Brady duty
concerns evidence possessed by the “prosecution team” which includes
both investigative and prosecutorial personnel].) Therefore, the
prosecution’s representation that the Kazaa files necessarily showed that
Ajay searched for child pornography which, in turn, tended to show he had
a sexual attraction to minors was knowingly false.

As is well established by the Supreme Court, a conviction obtained
by false evidence cannot stand. (Miller v Pate (1967) 386 U.S 1, 7 (87
5.Ct 785, 788] citing, Mooney v Holohan (1935) 294 1U.S. 103 [55 S.Ct.
340]; Naupe v. People of State of Illinois (1959) 360 U S. 264 [79 S CL.
1173]); Pyle v. State of Kansas (1942) 317 US. 213 [63 S.Ct 1771)
Reversal is also required where false and/or deceptive evidence impacts the

faimess of a (rial and there is a reasonable likelihood that the jury’s

judgment was affected. (Smith v Philips (1982) 455 U.S. 209, 219 [102
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S.Ct 940, 947]; Giglio v. United States (1972) 405 U.S 150, 153-154 [92

S.Ct. 763, 766] citing, Mooney v Holohan (1935} 294 U.S. 103 [55 S Ct

| ingly false offer of proof induced the
1ibit 44, to prove Ajay’s state of mind.
rosecution’s misleading examination
to the jury.

! During its examination of computer expert Brent Buehring, the

prosecution misled and inflamed the jury by repeatedly suggesting that

!Ajay had to have entered keywords like “anal, porn, Lolita, rape” in order

to pull up the files listed in the Kazaa log, (11 RT 2945-2946) In addition,

the prosecution presented a knowingly false argument to the jury during

closing wherein he persuaded the jury:

you, that’s a male thing. Girls don’t do that.

(18 RT 5013-5014)
i Since the prosecution knew the Kazaa lo g evidence could not prove
z%{ay’s state of mind, it was error to argue to the contrary during closing
ent; mislead the jury during Buehring’s testimony; and present a false
of proof to the trial court in order to secure its admission. Given these
the admission of the Kazaa log evidence rendered AJay's trial

y unfair requiring reversal
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D. The Trial Court Should Have Excluded The Kazaa Log,
Exhibit 44, Because It’s Probative Value Did Not
Substantially Qutweigh Its Prejudicial Effect.

Even absent prosecutorial misconduct, the Kazaa log evidence
should have been excluded. At trial, the court admitted the Kazaa log
evidence to show identity because it found that the defense opened the door
to the issue on cross examination. As held by the trial court:

All right As far as this goes, I think the defense has opened
the door through the cross-examination of Ms. Dev, as well as
questions to other witnesses about her access to porn and her
suggested desire to view it through where she worked and
other things, and so the likelihood that she would use these
types of search terms is relevant to the jury considering that
issue that the defense has already raised, so I'm going to let
the diagrams be used as they’re presently created.

(11 RT 2831) The trial court did not weigh the probative value of the
evidence against its prejudicial effect.

In general, character evidence, like interest in child pornography, is
inadmissible against a defendant when “offered to prove his or her conduct
on a specified occasion.” (Evid. Code § 1101, subd. (a).)**

The inherent danger in regard to the use of other-crimes
evidence to prove a fact in the charged offense is that

> Evidence Code section 1108 actually allows uncharged sex crime

evidence to be admitted for purposes of propensity.  FHowever, herc, the
Kazaa log evidence does not conslitute the crime of possessing child
pornography (§ 311.11) because there was insufficient evidence to establish
that the files were, in fact, child pornography. (See People v. Cottone
(2011) 123 CalRptr.3d 892, 900 review granted Aug. 17, 2011, No.
S194107 [review granted on whether trial court or jury should determine
whether defendant's prior conduct was "criminal" for purposes of admission
under Evidence Code section 1108, but leaving intact the premise that
“Evidence Code section 1108’s plain language requires prior sexual
misconduct evidence to be a “crime”]; People v. Gerber (2011) 196
Cal. App.4th 368, review denied on Aug. 17, 2011, No. S195160 [finding
insufficient evidence of crime for possessing child pornography where

there was no evidence child depicted was “real”] )
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“[ilnevitably, it tempts ‘the tribunal . . . to give excessive
weight to the vicious record of erime thus exhibited, and
cither to allow it to bear too strongly on the present charge, or
to take the proof of it as justifying a condemnation
irrespective of guilt of the present charge.”” [Citatlions. ]

(People v. Nottingham (1985) 172 Cal.App.3d 484, 495))
Nevertheless, prior bad act evidence can be admitled in limited
circumstances. (Evid. Code § 1101, subd. (b)) Specifically, Evidence

Code section 1101, subsection (b}, provides:

| As repeatedly wamed by the California Supreme Court, the
Eadmission of propensity evidence, by its nature, is highly inflammatory and
}_)rejudicial requiring that its admissibility be “scrutinized with great care”
Ewith “closely reasoned analysis.” (People v. Thompson (1980) 27 Cal.3d
303, 315.)

“The admissibility of other crimes evidence depends on (1) the
materiality of the facts sought to be proved, (2) the tendency of the
Limcharged crimes to prove those facts, and (3) the existence of any rule or
Iijolicy requiring exclusion of the evidence. [Citation.]” (People v
| 378-379.) “Evidence of uncharged

dmission requires extremely careful
1l effect is inherent in such evidence,
\ly if they have substantial probative

value.” (People v. Ewold: (1994) 7 Cal 4th 380, 404, original italics:
!
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citations, internal quotations and brackets omitted.) “Because this type of
evidence can be so damaging, ‘fi]f the connection between the uncharged
offense and the ultimate fact in dispute is not clear, the evidence should be
excluded.” [Citation.]” (People v. Daniels (1991) 52 Cal.3d 815, 856;
People v Butler (2005) 127 Cal.App.4th 49, 60.)

In the case at bar, the prosecution argued the Kazaa log evidence
was relevant to show Ajay's intent to commit lewd and lascivious acts
against Sapna and the trial court admitted the eviderce to assist the jury to
determine whether Ajay possessed child pomography and, therefore,
petpetrated the charged crimes. While intent and identity are legitimate
grounds for admission, admission is not proper unless the proponent of the
evidence, in this case the prosecution, can establish that “the evidence has
substantial probative value that clearly outweighs its inherent prejudicial
effect. (People v Bean (1988) 46 Cal.3d 919, 938; see also, Bvid. Code §
352.)

i. The Kazaa ILog FEvidence Iacked Substantial
Probative Value.

Since the prosecution introduced the Kazaa log evidence, it bore the
burden of proving the evidence was substantially probative by a
preponderance of the evidence. (People v. Bean, supra, 46 Cal3d at p.
938.) Preponderance of the evidence requires a showing that the evidence
is “more probable than not.” (People v Donnell (1975) 52 Cal.App.3d 762,
777.) “The proof must be sufficient to arouse more than a mere suspicion.”
(Ibid.) Probative value of proffered evidence “depends upon the extent to
which it tends to prove an issue by logic and reasonable inference (degree
of relevancy), the importance of the issue to the case (degree of
materiality), and the necessity of proving the issue by means of this
particular piece of evidence (degree of necessity).” (People v. Thompson,
supra, 27 Cal.3d 303, 318, fn.20.)
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As a preliminary matier, the court must determine that “the act

occurred and the defendant was the actor” before it can be admitted under

sion (b), for a non-propeﬁsity purpose
3 US. 342, 348 [110 S.Ct. 342]; see
-al.App.3d at p. 777 [there must be
offense was in fact committed by the
27 Cal.App.3d 54, 66 [“the collateral
without proof that the accused was
as argued supra, the evidence lacked
se it failed to show that Ajay used

pornography. At best, the evidence
1 not rule out the possibility that Ajay
hy on his laptop computer within the
2 ambiguity is insufficient to Jjustify

reponderance burden of proof: more

In People v. Leon (2001) 91 Cal.App.4th 812, 815, the defendani

‘ithe evidence was so ambiguous it likely confused the jury.”  (Ibid)

ative value because the interpreter did
ly touched his penis in open court or
\s concluded by the Court of Appeal:

0 testify to conduct that may
’st, could possible lead to an
ed the prosecution’s burden to
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establish Leon’s intent at the time he entered the premises
The prejudicial impact of testimony is increased where it
confuses the issue or inflames the jury [Citation.] The
admission of this testimony did both.

{Id. at pp. 816-817.)

Leon is very similar to Ajay’s case. Like the “masturbating”
evidence in Leon, the Kazaa evidence did not prove what the prosecutor
purported it proved. That is, the Kazaa log evidence did not prove Ajay
was searching for child pornography. Therefore, as required by Evidence
Code section 1101, subdivision (b), the Kazaa log evidence should not have
been admitted because it did not “logically, naturally, and by reasonable
inference” establish Ajay’s mental state. (People v. Thompson, supra, 27
Cal3d at p. 316.) As a result, the evidence simply confused the jury rather
than assisted it with probative information. (People v Leon, supra, 91
Cal.App.4th atp. 8§17)

The Kazaa log evidence was not only ambiguous because the
computer forensics failed to show that the user delibetately searched for
child pornography, it was equally ambiguous in that it failed to show that
Ajay was the person using the Kazaa program when the pornography
downloaded. In fact, Brent Buehring clearly testified he had no idea who
was using the computer at the time pornography downloaded or was being
viewed, (11 RT 2936) In addition, the defense introduced evidence
suggesting that Sapna may have either deliberately or inadvertently
searched for the files in the Kazaa log because one of the Kazaa files
entitled “H-Bomb,” which Buehring surmised was an actual video of an
atomic bomb explosion, was referenced in a term paper Sapna prepared for
a community college class in May 2003 which relied exclusively on
internet citations including one entitled "Effect of A-Bombs " (6 RT 1215:
11 RT 2884-2885, 2895; 17 RT 4705-4707, 4790-4791; 11 CT 3184-3203,
Exhibit 44) Therefore, given the ambiguity and uncertainty surrounding
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» either deliberately or inadvertently

ence should have never been admitted

1bdivision (b).

er (1975) 46 Cal.App.3d 260, 263, the
The prosecution infroduced gvidence
entity. (/bid.) The charged robbery

tereas the uncharged robbery was

he conviction in Carter becatise there

that the defendant, in fact, committed

stim from the uncharged robbery was

> was unable to sufficiently’ identify

Carter. As explained by the victim, he “recognized the black turtleneck
sweater on one of the depicted persons, but did not recognize thle face.”
(People v. Carter, supra, 46 Cal.App.3d at p. 264.) The robber from the
charged rlobbery, which took place the day before the uncharged robbery,
wore a black turtleneck. (/4. at p. 263, fn. 2.) Finding that the victim

identified defendant; he identified a turtleneck sweater” the Court of

ppeal concluded:

While the facts of the Freeland robbery were admitted to
establish the identity of the Swislow robber, no identification
of the perpetrator of the Freeland crime resulted. Certainly,
the facts of uncharged offenses cannot be admitted unless the
identity of the perpetrator is clearly established.
d. at p. 265.) Similarly, in this case, the Kazaa log evidence was
to show intent and identity yet failed to establish these facts.
In People v. Long (1970) 7 Cal.App.3d 586, 589, the defendant was
icted of passing a forged check. At trial, he denied the crimes (Ibid.)

prosecution introduced a prior uncharged conduct, for the purpose of

entifying Long as the perpetrator of the charged crime, wherein Long had
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allegedly aided and abetted the passing of three forged checks (/d at p.
591) The Court of Appeal reversed Long’s conviction finding “the vice of
the prosecution’s tactic lay in its failure to produce substantial evidence of
defendant’s complicity in the other three forgeries ” (7bid.) Long admitied
that he was present when the principal passed the forged checks, but
testified he did not participate in the crime. (/4. al p. 589.) Finding Long’s
identity as an aider and abetter of the uncharged crime to be “not clearly
perceived” the Court of Appeal reversed and wamed against the dangers of
using specious evidence of a collateral offense to support a conviction (/d
at p. 590.)

Circumstantial proof of a crime charged cannot be
intermingled with circumstantial proof of suspicious prior
occurrences in such manner that it reacts as a psychological
factor with the result that the proof of the crime charged is
used to bolster up the theory or foster suspicion in the mind
that the defendant must have committed the prior act, and the
conclusion that he must have committed the prior act is then
used in turn to strengthen the theory and induce the
conclusion that he must also have committed the crime
charged. This is but a vicious circle. Here the evidence of
suspicious prior occurrences affords no substantial proof
whatsoever connecting defendant in any way with the charge
on which he was tried.

(Id. at p. 592.) Like Long, the prosecution in this case introduced
suspicious evidence to unfairly associate Ajay with child pornography and
bootstrapped this nefarious evidence into its case-in-chief which suffered
serious weaknesses. (Jd. at pp. 591-592 [“by a bootstrap process, the
charged forgery was imputed to the defendant by tenuous evidence of
another forgery whose proof was so shaky that the prosecutor had
dismissed it for lack of evidence™].)

Finally, the Kazaa log evidence lacked any probative value because
the issue of infent and identity were not disputed issues at Ajay’s trial The
only disputed issue at trial was whether the crimes happened ar whelhe:
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Sapna falsely accused Ajay of rape because she believed he was going Lo
send her back to Nepal. Similarly, in People v Ewoldr (1994) 7 Cal 4th
380, 387-388, the defendant was charged with commiitting lewd and
lascivious acts against his step-daughter on a weekly or biweekly basis
starting when she was six or seven until she was 14. He was also charged
with molestation (/d. at p. 388.) Because the lewd and lascivious charges
required a showing of specific intent, the prosecution was permitted to
introduce evidence under Evidence Code section 1101, subdivision (b),
from the victim’s older sister, who testified that (j1e defendant had touched
her breasts and genitals on three occasions when she was approximately 10
years old. (/d. at pp. 389, 391.) The California Supreme Court reversed
Ewoldt’s conviction finding that the uncharged sex crime lacked probative
value because the defendant’s intent with respect to (he lewd and lascivious
charges was not in dispute. (Id. at p. 406.) Specifically, the High Court
held:

The evidence of defendant’s uncharged misconduct in the
present case is inadmissible for the purpose of proving
defendant’s intent as the charges of committing lewd acts.
Evidence of intent is relevant to establish that, assuming the
defendant committed the alleged conduct, he or she harbored
the requisite intent. In testifying regarding the charges of
lewd conduct, {the victim] stated that defendant repcatedly
molested her, fondling her breasts and genitals and forcing
her to touch his penis. If defendant engaged in this conduect,
his intent in doing so could not reasonably be disputed As to
these charges, the prejudicial effect of the admitting evidence
of similar uncharged acts, therefore, would outweigh the
probative value of such evidence

(Id. at p. 406.) Ajay’s case is almost indistinguishable from Ewoldr. Like
the victim in Ewoldt, Sapna also testified that Ajay touched her breasis and
genitals; that he pressed his penis against her while clothed; that he digitally
penetrated her; and forced her to have oral sex with him (4 RT 757-758,
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803, 813; 5 RT 1158-1163) Therefore, if the jury believed Ajay committed
these acts, Ajay’s intent would not be in dispute because the nature of the
alleged touching established the requisite intent necessary to prove lewd
and lascivious acts. Consequently, since specific sexual intent was an
undisputed issue in Ajay’s case, the Kazaa log evidence should have been
excluded because it lacked any probative value.

In sum, there was simply insufficient evidence to establish that Ajay
searched for child pornography on his laptop. As a result, the Kazaa log
evidence was not probative to prove intent and/or identity of the sex crimes
Ajay was charged with. As California Supreme Court made clear in
Thompson, “if the connection between the uncharged offense and the
ultimate fact in dispute is not clear, the evidence should be excluded.”
(People v. Thompson, supra, 27 Cal.3d at p. 316.) Therefore, given the
extraordinarily questionable value of the Kazaa log evidence it should have
been excluded

2. Even If The Kazaa Log Evidence Had Some
Probative Value, It Should Have Been Excluded
Because It’s Probative Value Did Not
Substantially Outweigh Its Prejudicial Effect,

There can be no doubt that allowing the jury to improperly infer that
Ajay searched for 122 files with child pornography titles prejudiced Ajay
especially since the case involved approximately 65 sex-related charges
against a minor. As noted by the California Supreme Court, “evidence of
other crimes always involves the risk of serious prejudice ”  (People v
Thompson, supra, 27 Cal 3d at p 318.) Here, however, it was even more
prejudicial since the “bad act” evidence concerned child pornography
which, by its nature, is extraordinarily inflammatory and prejudicial
(People v Puage, supra, 44 Cal.dth at 41, fn. 17) As concluded by the
Court of Appeal in Leon, the more serious the charges the more prejudicial

impact nefarious evidence will have on the charged offenses. (People v
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Leon, supra, 91 Cal. App4th at p. 817 [“The trial court reasoned that the
interpreter’s testimony was not unduly prejudicial because the offenses
were so serious. This rationale for admitling the testimony was the very
reason for not admitting it”].) “As Wigmore notes, admission of this
evidence produces an ‘over-strong tendency to believe the defendant guilty
of the charges merely because he is a likely person to do such acts’ and it
breeds a ‘tendency to condemn, not because he is believed guilty of the
present charge, but because he has escaped unpunished from other
offenses.”” (People v. Thompson, supra, 27 Cal3d at p. 317, citing 1
Wigmore, Evidence, § 194, p. 650.) This was certainly the case here as
Sapna’s testimony was highly questionable allowing the jury to condemn
Ajay based on an unfounded belief that he enjoyed child pornography.
And, as cautioned by the California Supreme Court, this could have
widespread effect on the trial as the “jury might be unable 1o identify with a
defendant of offensive character, and hence tend to disbelieve the evidence
in his favor.” (Zbid) Given all these factors, the probative value of the
Kazaa log evidence, if any, did not substantially outweigh its prejudicial
effect and should have been excluded.

3. The Admission of the Kazaa Log Evidence,
Exhibit 44, Was Not Harmless Requiring
Reversal.

Reversal is required under state law where the record demonstrates
there was a reasonable probability that, but for the error, the defendant
would have obtained a more favorable verdict. (People v. Watson (1956)
46 Cal.2d 818, 836.) A “reasonable probability” under the Watson standard
of prejudice only requires a showing of a “reasonable charce” something
“more than an abstract possibility.” (See College Hospital, Inc v. Superior
Court (1994) 8 Cal.4th 704, 714, citing People v Watson, supra, 46 Cal.2d
818, 837, and Strickland v Washington (1984) 466 U.S. 688, 693-6%4, 697,
698 [104 S.Ct. 2052, 80 L.Ed.2d 674].) Here, the improper admission of
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the Kazaa log evidence was so grossly unfair it offended the most
“fundamental conceptions of justice” violating appellant’s state and federal
constitutional right to a fair trial and due process, as guaranteed by the Fifth
and Fourteenth Amendment rights to the United States Constitution.
(United States v. Lavasco (1977} 431 U.S. 783, 790, 97 S.Ct. 2044, 2048;
People v. Turner (1984) 37 Cal.3d 302, 313.) In addition, the prosecutorial
misconduct which induced the trial court to admit the Kazaa log evidence
equally denied appellant his federal constitutional right to due process and a
fair trial, protected by the Fifth and Fourteenth Amendments of the United
States Constitution, because it rendered the trial “fundamentally unfair ”
(Darden v. Wainwright (1986) 477 U.S. 168, 180-182.)

The erroneous admission of the Kazaa log evidence warrants
reversal because impermissible introduction of child pornography evidence
is especially inflammatory and weighed against the remaining evidence
introduced by the prosecution rendered appellant’s trial “fundamentally
unfair.” As thoroughly argued, supra, in Argument I, the prosecution’s
case against appellant was exiremely weak and wrought with inconsistent
and implausible testimony. In addition to thc endemic weaknesses in the
prosecution’s case, this error was also made especially prejudicial by the
prosecution’s closing argument wherein, as noted supra, he expressly rclied
on the Kazaa log evidence to prove Ajay had perveise sexual interest in
minors and, therefore, must have molested and raped Sapna. (RT 5013-
5014) No doubt the prosecutor knew this would impact the enlire jury, but
in particular, Juror No.11 who indicated in her juror questionnaire that "like
most people, I find sexual exploitation of children to be extiemely heinous
and it would be challenging for me to be objective." (8 CT 2034) This is
precisely the type of prejudice which requires reversal. Given the
overarching impact on Ajay’s credibility and the lack of any specific

instruction limiting the Kazaa log evidence to the lewd and lascivious
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charges, reversal is required on all counts.

VI. THE TRIAL COURT VIOLATED APPELLANT’S
CONSTITUTIONAL RIGHT TO PRESENT A DEFENSE BY
EXCLUDING AN E-MAIL WHICH SHOWED APPELLANT

WAS AT WORK WHILE SOMEONE ELSE VIEWED CHILD
PORNOGRAPHY AT HIS HOME.

A. Introduction

Computer expert Brent Buehring found two child porno graply
videos on the Dell Tower computer confiscated from the Dev home. (8 RT
2046; 11 RT 2853, 2928; 10 CT 2866 (Exhibit 46)) At trial, the
prosecution introduced them to prove that: (1) Ajay showed Sapna child
pornography when she was a minor (count 65); and (2) Ajay harbored the
intent to touch a minor which was germane to counts 64 and 65 (the porn
charges) and counts 1, 4, 6, 9, 11, 14, 16, 19, 21, 24, 26, 29, 31, 34, and 36
(commission of lewd and lascivious acts against a minor). (3 RT 391-394,
399-400; 10 CT 2864-2867 (Exhibit 46)) Buehring conceded that, based on
his analysis of the computer forensic evidence, he could not determine who
possessed or viewed the pornography found on the computer and made no
effort to make this determination.” (11 RT 2936-2938, 2940)

Buehring testified that a plethora of pornography on the Dell Tower
computer was “last accessed” on September 26, 2003 from 8:36 a.m to
8:56 a.m. including two child pornography videos Sapna claimed Ajay
showed her which were “last accessed” at 8:55 am and 8:56 2 m

respectively. (11 RT 2926; 10 CT 2866) A “last accessed” date is

3 At trial, the defense emphasized that the person viewing the
pornography in May 2003 also downloaded a H-bomb video The evidence
also indisputably showed that Sapna, wrote a school paper 1 May 2003
concernmng technology and, as evidenced by the bibliography, cited only to
internet sources including one source entitled "Effect of A-Bombs. " (6 RT
1215; 11 RT 2884-2885, 2895: 17 RT 4705-4707, 4790-4791; 11 CT 3184-
3203, Exhibit 44)
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consistent with a user viewing a file although it can also reflect a virus
scanning a file. (11 RT 2825-2826) At trial, the defense computer expert
explained that where “there are an abundance of common dates” for “one
particular time” the last access dates more likely reflect a virus scan, over
actual human viewing, especially where this cluster of dates correspond
with a virus scan. (17 RT 4671-4672) After cross checking the last access
dates examined by the Encase program against the virus scan log in the
Dell Tower, defense expert Jeffrey Fischbach concluded, “I didn’t find any
indication that they were done by a computer.” (17 RT 4671-4672)
Therefore, the evidence appeared to indicafe that a person was viewing
child pornography at the Dev home on September 26, 2003 from $:36 a.m.
to 8:56 a.m.

To rebut the prosecution’s claim that Ajay possessed and/or viewed
the child pornography, the defense attempted to introduce an e-mail Ajay
senl to Peggy from his work on September 26, 2003 at 8:48 a.m. which
demonstrated that Ajay was not home when the pornography, in particular
child pornography, was being viewed 3 (15 RT 4102-4111; 15 CT 4333-
4334 (Exhibit 813))

At trial, defense counsel tried to introduce the e-mail (Exhibit 813)
through Peggy Dev’s testimony. However, each time Peggy Dev altempted
to testify about the e-mail, the trial court sustained the prosecution’s
objections based on hearsay. (15 RT 4102- 4104, 4106; 16 RT 4262-4265;

% While the “last access” dates were equally consistent with a virus

scan, the juy should have been given the opportunity to rule out that Ajay
was the possessor of the incriminating pornography found on the Dev
computers — especially the child pornography If the jury believed the
September 26, 2003 last access dates were the result of a virus scan, then
such a conclusion would exculpate Ajay. Similarly, il the jury believed
Ajay was at work while someone else was viewing pomography on the
computer (likely Sapna and/or her boyfriend), this would further exculpate
Ajay. The defense should have had the opportunily to prove either

interpretation of the computer evidence supported Ajay’s innocence
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18 RT 4878) At the end of the trial, the prosecution objected to the
admission of the e-mail (Exhibit 813) based on relevance grounds although
the basis of the objection was highly ambiguous. As argued by the

prosecution:

Okay. This is an e-mail that supposedly came from Mr. Dev

to Mrs. Dev having nothing to do with this case and was

attempted to be used by counsel to establish who sent it, whal

time it was sent and where it was sent from, and for that

reason | object.

(18 RT 4879) The trial court excluded the e-mail finding it was “too
ancillary to make it really relevant to what we’re dealing with here. She
talked about all that from the stand, so we don’t need the e-mail itself. The
objection’s sustained.” (18 RT 4880) In response to clarifying questions
from defense counsel, the trial court cxplained the defense could not “argue
what’s in it. You can argue her testimony about the e-mail” (18 RT 4880)
“You don’t get to say now she mentioned this e-mail, in summary ’m
going to read it to you word for word.” (18 RT 4880)

During closing argument, defense counsel was very careful not to
reference any information contained in the e-majl — specifically the time
and date in which Ajay sent the e-mail to Peggy from his work. (18 RT
5090-5091) In this regard, defense counse] relied solely on testimony [rom
Peggy Dev and Michael Mullen, the information technology administrator
at Ajay’s work.” (18 RT 5090)

On rebuttal, the prosecution specifically referred to the e-mail in
contravention of the court’s order and incorrectly stated that Ajay sent the
¢-mail from work at 10:04 am - when, in fact, the excluded e-mail clearly
showed Ajay sent the e-mail to Peggy from his work at 8:48 a m (19 RT

5141) This error was significant because the computer log showed that

57 Although Peggy testified that she spoke with Ajay at work around

9:00 a.m. on September 26, 2003 (I5 RT 4108), defense counsel argued it

was between 8:00 a.m. and 8:30 a.m. (18 RT 5090).
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someone was likely viewing pornography at the Dev home on the Dell
‘Tower 1n Sapna’s bedroom from 8:36 a m. to 8:56 a.m. (including two child
pornography films which were “last accessed” at §:55 a.m. and 8:56 a.m )
while Ajay was at work. As argued by the prosecution, placing Ajay at
work at [0;04 am. did not exclude him as a possible viewer of the

pornography. (19 RT 5141)

In the motion for a new trial, the defense reasserted its objection to
the exclusion of the e-maijl (Exhibit 813) arguing it had been properly
authenticated requiring admission under Evidence Code section 1552(a).
(13 CT 3550-3551) The defense also argued a new trial was necessary
because the prosecution relied on the excluded e-mail in its closing and
falsely argued that Ajay sent the e-mail at 10:04 a.m. rather than 8:48 a.m.:
the time period in which pornography was likely being viewed on the Dell

Tower at the Dev home. (13 CT 3551)

The trial court denied the defense’s motion for a new trial and found
that counsel failed to provide a sufficient foundation. (19 RT 5232)

Specifically, the trial court ruled:

Section 1552 of the Ewvidence Code allows a printed
representation of computer information to be admitted. That
18 a very limited admission though. It is to be admitted as
being a proper representation of what is actually on the
computer. It is not to be taken as, therefore, what is on the
computer is accurate, and that’s where the foundation still
needed to be laid for the printout, Exhibit 813.

While it may have accurately represented what was on the
computer, there was insufficient foundation that what was on
the computer was accurate

(19 RT 5232)
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B. Standard of Review

A trial court’s decision to exclude evidence is reviewed for abuse of
discretion. (People v Brady (2010) 50 Cal.4th 547, 558 citing People v
Avila (2006) 38 Cal.4th 491, 577-578.)

C. The Trial Court Erred By Excluding Exhibit 813 As Hearsay.

The e-mail Ajay Dev sent to his wife from his work on September
26, 2003 at 8:48 a.m. was not hearsay because the defense only intended to
introduce it to show the time and date in which Ajay was at work. Since
the time and date of the e-mail, along with the information showing who
sent and received the e-mail, were compuler generated, the c-mail was not
subject to exclusion based on hearsay

Hearsay is an out of court statement offered for the truth of the
matter asserted. (People v. Hawkins (2002) 98 Cal.App 4th 1428, 1449))
In this regard, it requires that a person or declarant author the statement.
{(Ibid.) “The Evidence Code does not contemplate that a machine can make
a statement.” (Jbid) Therefore, a computer gencrated time and date stamyp
placed on an e-nail by a computer’s internal operating system is not a
statement and is not subject to heaisay rules and exceptions.  (/d. at p.
1449-1450.) As explained by the Sixth District Courl of Appeal in People
v. Hawkins:

The printout of the results of the computer’s internal
operations is not hearsay evidence. It does not represent the
output of statements placed into the computer by out of court
declarants. Nor can we say that this printout itself is a
“statement” constituting hearsay evidence. The underlying
rationale of the hearsay rule is that such statements are made
without an oath and their truth cannot be tested by cross-
examination. [Citations.] Of concern is the possibility thal a
witness may consciously or unconsciously misrepresent what
the declarant told him or that the declarant may consclously
or unconsciously imisrepresent a fact or occumrence,
[Citation.] With a machine, however, theie is no possibility
of a conscious misrepresentation, and (he possibility of
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inaccurate or misleading data only materializes if the machine
is not functioning properly.

(/d. at p. 1449 citing State v Armstead (La. 1983) 432 So.2d 837, 840.)
Consequently, the test for admitting a computer printout for purposes of
showing evidence of ils internal operations, like a time/date stamp, is
“whether the computer was operating properly at the time of the printout.”
(Id. at pp. 1449-1450.)

D. Exhibit 813 Should Have Been Admitted Into LEvidence
Because The Record Sufficiently Shows That The Computer
That Time Stamped Exhibit 813 Was Operating Properly.

In People v Hawkins, the prosecution introduced a computer
printout with “last access dates” on it to show the delendant stole source
code from his prior employer. (People v Hawkins, supra, 98 Cal. App.4th
at p. 1446.) The defendant in Hawkins objected Lo lhe computer printout’s
admission claiming that the date and time of the last access date was
hearsay. ([d. at p. 1446-1447) The trial court ruled the time/date stamp
was not hearsay becausc it was produced by the internal operating system
of a computer rather than a statement made by a person (Id. at p. 1447.)
The trial court admitted the evidence after it found that the computer’s
clock had not been tampered with  (J6id.)

As noted by the Court of Appeal in Hawkins, “the trial judge did not
have much information on the topic of relisbility at the time he ruled the
printouts admissible.” (People v. Hawkins. supra, 98 Cal.App.dth at p
1446.) The prosecution’s expert testified (hat the defendant’s computer
clock appeared to be “functioning properly” although he conceded that “a
systeras administrator could change the time on a computer clock.” (/¢ at
pp. 1437, 1448.) Based on this information, the trial court found the
prosecution laid a proper and sufficient foundation (o admil the evidence
(/d. at p 1447 On appeal, the Sixth District upheld the decision (/4. at
pp. 1449-1450.)
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In analyzing the issue, the Sixth District relied on Evidence Code
section 1552 which states in relevant part:
A printed representation of computer information or a

computer program is presumed to be an accwate

representation of the computer information or compuler
program that it purports to represent. This presumplion is a
presumplion affecting the burden of producing evidence. If a
party fo an action introduces evidence that a printed
representation of computer information or computer prograim
is inaccurate or unreliable, the party introducing the printed
representation into evidence has the burden of pioving, by a
preponderance, that the printed representation is an accurate
representation of the existence and content of the compuier
information or computer program that it purports 10 represent

(People v Hawkins, supra, 98 Cal.App.4th at p. 1450.)
The Sixth District went on 1o explain that:

The presumption operates to establish only that a computer’s
print function has worked properly.  The presumption does
not operate to establish the accuracy or reliability of the
printed information. On that threshold issue, upon objection,
the proponent of the evidence must offer foundational
evidence that the computer was operating propeily.

(Ibid.)

Here, the date and time of the e-majl (Exhibit 813) was produced by
the server at Ajay’s work rather than the individual computer Ajay used at
work. As testified to by Michael Mullen, the system administrator at the
Department of Water Resources, the e-mail system at Ajay’s work had no
remote access and was operated internally at the office prior to April 2006
(15 RT 4017-4020) Thus, the office e-mail was run internally by the office
server. Jeffery Fischbach, the defense computer expert, Lestilied that clocks
for servers supporting e-mail and the web are generally presumed to be
correct. (17 RT 4771) As explained by Fischbach, “Well, actually in c-
mail there’s even more information we can ook at They have information

that’s given by the servers that run through thern, so we don’t generally
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assume that Yahoo or Hotmail or somebody is going to change their date to
facilitate [| what somebody else wants > (17 RT 4771)

This evidence was sufficient to lay a foundation to admit the date,
time, sender and receiver of the e-mail especially since the prosecution
never suggested that the server at Ajay’s work was not functioning properly
and only objected to the admission of the cvidence on hearsay and
relevance grounds. (15 RT 4102-4106; 18 RT 4879-4880) As Hawkins
and Evidence Code section 1552 provide, very little is required to lay a
foundation to show a computer or server is operating properly especially
where, as here, there is no evidence rebutting the basic functionality ol a
computer. (People v Hawkins, supra, 98 Cal. App 4th at p. 1450; People v,
Lugashi (1988) 205 Cal.App.3d 632, 642-643; Evid. Code § 1552 )*® Even

& In Lugashi, the Second District Court of Appeal noted that:

The bulk of other jurisdictions addressing this issue adopted
similar analyses and upheld admission of computer records
with similat or less extensive foundational showings over
similar objections. (United States v. De Georgia (9th Cir,
1969) 420 F.2d 889, 893-894 (rental car company record
admitted despite no evidence regarding hardware, soflware,
maintenance, or internal accuracy tests); Merrick v. United
States Rubber Co. (1968) 7 Ariz.App. 433 [440 P.2d 314,
316-317] (plaintiff's records of defendant's debts admitted
despite no evidence regarding computer operation); State v,
Veres (1968) 7 Ariz.App. 117 [436 P.2d 629, 637-638] (bank
records admitted despite assistant cashier's testimony that
records were prepared by “avtomatic machine” whose
operations he did not understand, and he only had access to
the records and did not producc them); Swmith v. Bank of the
South (1977) 141 Ga App. 114 (232 S.E 2d 629, 630] (bank
records);  Hill v, State (Miss.  1983)432 So2d 427,
440 (shipping company record admitted although managet
knew nothing about its preparation, but it was a business
record with which he had daily contact and upon which he
and his company relied); State v. Warson (1974) 192 Neb. 44
[218 N W.2d 904, 905-907] (bank records admitted without
testimony regarding reliability and accuracy of system as

bank not party to litigation and had no claim against
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where there are some questions regarding a computer’s functionality, these
questions are best resolved by a jury and should go to the weight of the
evidence rather than its admissibility (Hawkins, supra, 98 Cal.App.4th at
p- 1451; People v. Lugashi, supra, 205 Cal.App.3d at pp. 641-642.)

In Lugashi the prosecution introduced a computer printout [rom
Wells Fargo Bank to prosecute a credit card fraud case. (People v Lugashi,
supra, 205 Cal. App.3d at p. 636) The defense objected to it on hearsay
ground and the evidence was admitted pursuant to the business records
exception. (/d. at p. 638.) While the computer printout in this case is not
subject to business records ¢xception because it is not hearsay, the
trustworthiness requirement of the business records exception, as applied 1o

computer printouts, is still instructive in determining whether a sufficient

defendant); State v. Passmore(1978) 37 N.C App. 5 [245
5.E.2d 107, 109] (bank records); State v. Stapleton (1976) 29
N.C.App. 363 [224 S.E.2d 204, 204-205] (airline reservation
record admitted although passenger service supervisor nol
computer expert and offered no testimony regarding system,
but was familiar with and knew business relied on it, entries
made as business records at time of event, and could interpret
printout); Endicott Johnson Corporation v Golde (N.D.
1971) 190 N.W.2d 752, 756-757(account records admitted
although local company representative who did not prepare
records produced out of state was unfamiliar with compuler
operation but familiar with records); Hutchinson v Staie
(Tex.App. 1982) 642 S'W.2d 537, 538 (record of gasoline
pumping admitted despite no evidence whether computer
functioning properly); Westinghouse Flec. Supply Co. v B.L
Allen (1980) 138 Vi 84 [413 A2d 122, 132-133] (Jack
of evidence regarding computer operation and other alleged
foundational shortfalls go to weight, not admissibility, where
witness generally familiar with accounting procedures and
particular account); State v. Kane (1979) 23 Wn.App. 107
(594 P.2d 1357, 1360-1361] (bank records admitted despite
no cvidence regarding hardware, software, or program
reliability, although normally required, where bank large and
well known and no challenge to records' acouracy.)

(People v. Lugashi, supra, 205 Cal.App.3d at pp. 643-644.)
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foundation was laid in this case (See Evid. Code §§ 1270, 1271, subd.
(d).) That is, in the context of computer generated documents, (he
trustworthiness requirement of the business records exception requires a
similar analysis to whether a computer is functioning properly [n this
regard, the defendant in Lugashi contested the sufficiency ol the [oundation
laid to introduce computer generated documents from Wells Fargo because
“no evidence was offered regarding the computer hardware or software, ils
maintenance or reliability, or any system of internal checks.” (/4. at p.
636.) Rather than offer testimony from a computer expert, the proseculion
introduced testimony f{rom a Wells Fargo employee who downloaded the
computer generated information and was familiar with using the systern on
the computer. (/bid.) In finding this foundalional evidence sufficient to
admit the computer generated documents, the Courl of Appeal held that
having a computer expert testify as to the reliabilily and maintenance of the
hardware and/or softwaie of the computer “would not have a bearing on the
basic trustworthiness of the records. While mistakes are often made in the
entries on bank statements, such matters may be developed on cross-
examination and should not affect the admissibilily of the slatement itself.”
(Id. at p. 642.) Here, however, there were no tisks of mistakes from human
input. Rather the time/date stamp came only from a computer generated
source which, according to computer expert Fischbach, is so accurate it is
used to substantiate the accuracy of a BIOS date in an individual
computer.” (17 RT 4771) As concluded in the landmark case on this
topic, “it would be extremely difficult (o alter or forge the computer’s
output, without such an action being apparent. ..” (State v Armstead (.a.
1983) 432 So.2d 837, 841, see also People v Hawkins, supra, 98

» BIOS is an acronym for Basic Input Output System. One of its

functions is to maintain the internal clock of the computer and is powered
by a 10 year walch batlery enabling it do so independently of the computer

being powered on or off. (17 RT 4672-4673)
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Cal.App.dth at p. 1449 (referring to Armstead as the “leading case” in this
ea}) For this reason, Exhibit 813 should have been admitted into
evidence to show Ajay was at work at 8:48 a.m. on September 26, 2003.

E. The Exclusion of Exhibit 813 Prejudiced  Appellant
Requiring Reversal.

Reversal is required under state law where the record demonstrates
there was a reasonable probability that, but for the error, the defendant
would have obtained a more favorable verdict. (People v. Watson (1956)
46 Cal.2d 818, 836.) A “reasonable probability” under the Watson standard
of prejudice only requircs a showing of a “reasonable chance” something
“more than an abstract possibility.” (See College Hospital, Inc. v. Super ior
Court (1994) 8 Cal.4th 704, 714, citing People v. Watson, supra, 46 Cal.2d
818, 837, and Strickland v. Washington (1984) 466 U.S. 688, 693-694, 697,
698 [104 S.Ct. 2052, 80 L.Ed.2d 674].) Herc, the error was highly
prejudicial because it prevented Ajay from showing that he was not at home
when child pornography was being viewed.*® Had Ajay been able (o prove
that someone else was independently viewing child pornography in his
home while he was not theie, he would have rebutted the prosecution’s
effort to show he had the requisite mental state to commit lewd and
lascivious acls against a minor and/or that he was sexually attracted (o
minors. This specifically implicated counts 1,4,6,9, 11, 14, 16, 19, 21,
24, 26, 29, 31, 34, and 36 wherein Ajay was convicted of committing lewd
and lascivious acts against a minor in violation of Penal Code section
288(c)(1).

In addition, since the trial court failed to instruct the Jury that the
adult and child pornography was only relevant to proving the lewd and

50 In fact, the prosecution argued and the trial court agreed that much

of the pornography should be admitted, over defense objection, in order to
disprove the anticipated defense that the pornography belonged to Sapna

(and/or her boyfriends) and not Ajay. (3 RT 392, 395-396, 399-400)
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lascivious counts (Argument V), the erroneous exclusion of Exhibit §13
also implicated the rape counts (counts 9, 14, 19, 24, 29, 33, 36, 39, 42, 45,
48, 51, 54, 57, 61, 63, 65, 67, 69, 71, 73, 75, 77, 79, 81) as the jury likely
relied on the child pornography in finding Ajay guilty of raping Sapna.

No doubt, rebutting the child pornography evidence and showing
that Ajay did not possess nor view child pornography was critical to Ajay's
overall defense because child pornography, by its very nature, is highly
inflammatory and prejudicial. (People v. Page (2008) 44 Cal.dth 1, 41, fn.
17; Jacobson v. United States (1992) 503 U.S. 540, 550.) In addition, the
prosecution elicited testimony from expert William O’Donohue that it is
"very very rare" for a female to want to watch child pornography and
argued during closing that, with respect to the child pornography cvidence,
"Just like Dr. O’Donohue told you, that’s a male thing. Girls don’t do
that." (12 RT 3280; 18 RT 5013-5014) This evidence and argument was
extremely prejudicial to Ajay who was the only male that lived al the Dev
home.*’ Therefore, although the jury could also conclude it was one of
Sapna's boyfriends, it was critical to be able lo rule out Ajay as the
possessor of the child pc»rnagrzq:nhy.'52 Consequently, the admission of
Exhibit 813 would have been a very effective way of proving this because
scientific evidence is often viewed as more objective and persuasive. This
scientific evidence would have also given Peggy Dev's testimony much

more credibility not only with respect to her testimony about Ajay being a

8l While not objected to by the defense, the prosecution's elicitation of

this expert testimony was arguably impermissible profile evidence as it
allowed the jury to conclude Ajay was guilty based on his gender (Sec
People v. Robbie (2002) 92 Cal. App.4th 1075, 1084.)

In fact, unlike Ajay who had a full time job, the record shows that
Sapna did not have class (Physics) on September 26, 2003 until 10:00 a.m.
and that, during that period in her life, she was taking Physics with her
boyfriend Araz, who testified they were having sex once a week (4 RT
875, 9 RT 2220, 2222, 2288-2289, 2324-2325; 16 RT 4215, 4457-4458: 14

CT 3951-394)
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work on September 26, 2003, but all of ler testimony which the
prosecution consistently discredited.

Finally, the error highly prejudiced Ajay because the prosecution
inaccurately relied on the e-mail in its closing argument to suggest Ajay
was not at work when child pornography was likely being viewed at his
home. (19 RT 5141) As argued by the prosecution, “The last accessed date
on 9-26-03 when he was supposedly at work. One, that e-mail was at 10:04
a.m. in the morning. The last accessed dates, those are between 8:37 and
8:56 in the morning.”63 (19 RT 5141) However, had the e-mail been
properly admitted, the jury would have been able to establish that Ajay was
at work at 8:48 am. - exactly when the child pornography was being
viewed at the Dev home.

Given the undeniable effect child pornography has on a jury, there
can be no dispute that the failure to admit this evidence prejudiced Ajay
“more than an abstract possibility” thereby requiring reversal under
California stale law. In addition, the failure (o allow Ajay to usc the e-mail
to prove he was not viewing child poinography in a child rape case with
multiple allegations of lewd and lascivious acts is so egregious it rises (o a
constitutional violation of Ajay’s Sixth and Fourteenth Amendment right to
due process and right to present a defense. (Chambers v. Mississippi
(1973) 410 U.S. 284, 302 93 S.Ct. 1038 ) In this regard, reversal is

required because the error was not harmless beyond a reasonable doubt,

63 “Lriday, September 26, 2003 10:04 AM” appears on the lop of
Exhibit 813. However, this time and date stamp reflects when Peggy Dev
forwarded the e-mail from her work e-mail account at
Peggy Dev@gpspool.com to  her personal e-mail account at
peggy dev@sbeglobal.net. (CT 4333; RT 4102) The defense intended to
rely on the e-mail to show when Ajay was at work. This is reflected in the
second set of headings. In this regard, the e-mail reflects that Ajay sent his
wife the e-mail from his work on “Friday, September 26, 2003 at 8:48
AM.” (CT 4333)
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(Chapman v. California (1967) 386 U.S. 18, 87 S.Ct. 824 [17 L.Ed.2d 705]
Crane v Kentucky (1986) 476 U.S. 683, 691 [106 S.Ct. 2142] )

bl

VII APPELLANT'S CONVICTIONS MUST BE REVERSED
BECAUSE THE TRIAL COURT SANCTIONED
PROSECUTORIAL MISCONDUCT DURING CLOSING
ARGUMENT BY ALLOWING THE PROSECUTION TO
ATTRIBUTE AN ADMISSION OF RAPE TO APPLELLANT
THAT DID NOT EXIST.

A. The Prosecution Committed Misconduct By Telling The Jury
During Closing Argument That Appellant Admitted Raping
Sapna In Bangkok In A Note Passed To His Lawver During

he Prelimina caring: A Fact Neither ln Evidence Nor
Supporfed By Any Facts Outside The Record.

During the preliminary hearing, defense counsel questioned Sapna
about the details of the rapes in an effort to expose her allegalions were
fabricated. As part of this cross examination, he asked her whether she had
ever been raped outside the State of California. (2 CT 547)  Aller
questioning Sapna as o where all the rapes occurred, defense counsel
summarized her responses and verified, "Okay. Am I correct then that all
times Ajay Dev has ever had sexual contact with you was within the State
of California ever?" (2 CT 547) Sapna definitively answered, "yes " (2
CT 547) Later in the questioning, defense counsel asked her about a trip
she took to Nepal with Ajay in May 2003 during the time period in which
she claimed Ajay was raping her two to three times a week. (2 CT 556)
Sapna verified that she had to share a hotel room with Ajay in Bangkok
during a layover in Thailand. (2 CT 556; 3 CT 557) With these facts {resh
in her mind, defense counsel asked her whether there had been any
inapptopriate sexual touching while she was forced to share a hotel room
with Ajay miles and miles away from home. (2 CT 356) With this
prompting, Sapna clarified that, in fact, there had been inappropriate sexual

touching in Bangkok, but she had just previously forgotten about it. (2 CT
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256) Since there was no physical evidence of the alleged rapes nor any
witnesses, the defense took great pains to show that Sapna’s testimony was
either inconsistent or implausible. Here, the point of the cross examination
was to expose the incredulity of Sapna’s story both with respect to her
willingness to travel to Nepal with Ajay knowing they would have to share
a hotel room together and forgetting that this alleged rape ever occurred

At fiial, defense counsel cross examined Sapna with the
inconsistencies about the alleged Bangkok rape elicited during the
preliminary hearing (7 RT 1501-1512, 1699-1702) During closing
argumnent, the defense highlighted the inconsistericy to the jury as a reason
to disbelieve Sapna’s testimony: “Where did it occur? s the story
cosistent? At the preliminary hearing she was asked, did he ever rape you
outside the state of California? Answer, no. Later she changes her
testimony. Well, it happened in Bangkok.” (18 RT 5030)

In an effort to minimize this inconsistency, the prosccution told the
jury that the only reason defense counsel knew about this inconsistency was
because his client, Ajay Dev, admitted raping Sapna in Bangkok during the
preliminary hearing on a handwritten note. Specifically, the prosecution
argued as follows:

Sex in Bangkok. This is one of my favorites. I read to
you the preliminary hearing testimony, and you could see
how he set her up. He’s talking to her. He examines her. He
says s0 you had sex on Concord Street, J Street, Chico and
Monterey. Anywhere else? No, don’( think so. Okay So
nowhete outside of the State of California, Sapna? No. e
goes on to a different line of questioning, cuestions her for a
while, comes back. Because you’ll see, if you have the
reporter read it back, there is two different sections of the
transcript. He comes back to her and says, now, Sapna you
remember going to Nepal in 2000 --- May of 2003 with Ajay,
Right? Yes. And you had a layover in Bangkok. Right?
Yes And you had to stay in a hotel. Right? Yes. Didn’t he
assault you in that hotel when you were all alone with him?
Oh, yeah, you’re right, he did. He got her.
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Now, why did he ask her that question? Why did he
set her up like that? Because just like he told you, Terry
Easley, and with Peggy, he already knew the answers to the
question. But what’s important is how did he know the
answer to the question? I3ecause Ajay told him. Ajay sat
there and scribbled down, you can catch her, we had sex in
this motel room in Nepal. There’s only one other person on
the planet who knows that they had sex in the motel room in
Nepal.

(19 RT 5124-5125) Interjecting, defense counsel objected stating “1 object
to this line, your Honor, I would rather not state in {ront of the jury. It is
Griffin error.”®' (19 RT 5125) Claiming not to hear a legal basis for the
objection, the (rial court overruled defense counsel. (19 RT 5125) As a
consequence, the prosecution continued: “Ie asked that question — the
only one reason he would know to ask that question is because Ajay told
him. The only other person in that motel room. The other only person he
would know had asked that question.” (19 RT 5126) Then, the prosecution
further castigated the defense by arguing, "Watching thal cross-examination
of her by Mr. Rothschild is like watching a baby seal being questioned "
(19 RT 5126)

This argument, sanctioned by the frial court, constituted £ross
prosecutorial misconduct and violated appellant’s Fifth Amendment right
against self incrimination, Fifth Amendment right to due process, Sixth
Amendment right to present a defense, Sixth Amendment right to confront

witnesses, Sixth Amendment right to counsel, and Fifth Amendment right

o Notably, during the trial when defense counsel objected based on
prosecutorial misconduct, the trial court excused the jury from the
courtroom and excoriated defense counsel stating, "First off, asserting in
front of the jury that the prosecutor has engaged in misconduct and using
the word "misconduct” has clearly been held by the courts of appeal to be
improper and itself misconduct.” (14 RT 3635) After apologizing, the trial
court admonished defense counsel "it shall not happen again." (14 RT

3635)
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to have the State prove its case beyond a reasonable doubt all incorporated
‘o the States through the Fourteenth Amendment. Whether the prosecution
committed misconduct during closing argument and violated appellant's
state and constitutional rights is a pure question of law and, thus, requires
de novo review by this Cowt. (People v. Cromer (2001) 24 Cal.dth 289,
894, n.1; People v. Lawler (1973) 9 Calid 156, 160; People v,
Teroganesian (1995) 31 Cal.App.4th 1534.)

In Griffin v. California (1965) 380 U.S. 609, 615, the Supreme Court
held that the Fifth Amendment of the United States constilution,
incorporated to the States through the Fourteenth Amendment, “forbids
cither comment by the prosecution on the accused’s silence or instruction
by the court that such silence is evidence of guilt.” In this regard, the High
Court warned that prosecutorial misconduct includes reference to “facts
peculiarly within the accused’s knowledge” (Id. at p. 614) or argument
concerning facts which the defendant would be “the only person able to
dispute the testimony.” (United States v Hasting (1983) 461 U.S. 499,
503.) In fact, like the argument by the prosecution in this case, the
constitutionally defective argument in Griffin included reference to “Hc
would know that. He would know how she got down the alley. He would
know how the blood got on the bottom of the concrete steps. [He would
know how long he was with her in that box. He would know how her wig
got off” (Griffin v California, supra, 380 U.S. at p. 611.) These
arguments are eerily similar o the arguments made by the prosecution in
this case: “There’s only one other person on the planet who knows thal
they had sex in the motel room in Nepal ” (19 RT 5125) The California
Court of Appeal found an almost identical argument made in People v
Giovianini (1968) 260 Cal.App 2d 597, 605 to constitute Griffin error
because it implied that only the defendant could know the truth: “Now, as

far as how the bottle was broken ... there would be two people, possibly,



who could answer that, and one of them, of course, is dead.”

However, unlike Griffin and Giovianini, the prosecution in this case
took it a step further and manufactured an admission by the defendant by
telling the jury appellant actually wrote his lawyer a note during the
preliminary hearing which specifically read, “you can catch her, we had sex
in this motel room in Nepal.” (19 RT 5125) However, the prosecution had
no knowledge of such a note and no such note was introduced to the jury as
evidence.

As recognized by the Supreme, Court in United States v. Young
(1985) 470 U.5. 1, 18, improper argument by the prosecution has two
fundamental dangers: “such comments can convey the impression that
evidence not presented to the jury, but lknown to the prosecutor, supports
the charges against the defendant and oian thus jeopardize the defendant’s
rights to be tried solely on the basis of the evidence presented to the jury;
and the prosecutor’s opinion carries) with it the imprimatur of the
Government and may induce the jury to trust the Government’s judgment
rather than its own view of the evidence./’

To implicate federal constitutiional due process, “the relevant
question is whether the prosecutor’s cc?mme.nts so infected the trial with
unfairness as to make the resulting conviction a denial of due process ”
(Darden v Wainwrighti (1986) 477 U.8. 168, 181) In Darden, the High
Court denied relief because “the prosecutors’ argument did not manipulate
or misstate the evidence, nor did it implicate other specific rights of the
accused such as the right 1o counsel or the right to remain silent” (/d. at
pp. 181-182.) In contrast to Darden, here, the prosecution trampled on
almost all of appellant’s fundamental constitutional rights.

While showing a federal constitutional violation of due process
under the Fifth Amendment, incorporated to the States through the

Fourteenth Amendment, requires miscodduct that fundamentally infects the
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trial with unfairness, state law error only requires a showing the prosecution
“use deceptive or reprehensible methods to attemnpt 1o persuade either the
court or the jury.” (People v Hill (1998) 17 Cal4™ 800, 819: see also
People v Martinez (2010) 47 Cal.4" 911, 955.) In this regard, counsel may
not state or assume facts in argument that are not in evidence and may not
engage in “forbidden tactics” such as “accusing defense counsel of
fabricating a defense or factually deceiving the jury.” (Pecple v. Bordelon
(2008) 162 Cal.App.4™ 1311, 1323; People v. Friend| (2009) 47 Cal 4" 1,
31) “The effect of such remarks is to lead the Jury to believe that the
district attorney, a sworn officer of the court, had information which the
defendant insists on withholding; or that they may consider matters which
could not properly be introduced in evidence,” (People v Johnson (1981)
121 Cal.App.3d 94,103 .)

In People v. Johnson (1981) 121 Cal.App.3d 94, 97-99, the victim
and defendant had sex on a first date and, thereafter, tihe victim claimed it
was rape and the defendant claimed she falsely accused him of rape (o
extort money from him. (People v. Johnson, supra, 121 Cal.App.3d at pp.
97-99.) To prove its theory of the case, the defense call:ed Terry Osborne to
the stand who testified that the victim called him to deli;ver a message to the
defendant that she would drop the charges if the der:“endant would “turn
over his car and his bank account.” (Jd. at p. 100) Ncither the defense nor
prosecution asked the victim whether she called Osborne to extort the
defendant. During closing argument, however, the prosecution argued that
had the victim been asked, she would have denied making any such
statement. (/d. at p. 102.) Specifically, the prosecution in Johnson argued,
“I'm not going to bring Mrs. (J) all the way here just|to say did you say
that, and have her say no.” (7bid.) Finding prosecutorial misconduct and
reversing the defendant’s conviction, this Court held t:hat “while in some

circumstances it is proper for g rosecutor to commentjupon a defendant’s
|UP
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failure to ask certain questions of a witness, it is not permissible for a
prosecutor to state what the answer to a question would be if it had been
asked.” (Ibid.) This type of argument is not only a mischaracterization of
the evidence or a misstatement of the facts, it is a complete fabrication of
evidence and, thus, is the “grossest sort” ol prosecutorial misconduct that
can be perpetrated. (People v Brophy (1954) 122 Cal App.2d 638, 652.)

In large part, this case is no different than People v Brophy where
this Court reversed the defendant’s cenviction because a prosecutor pulled
out a bullet during closing argument, which had never been introduced as
evidence at trial, and claimed it was the missing bullet found at the crime
scene. (People v. Brophy, supra, 122 Cal.App.2d 638, 652.) Like the case
al bar, the prosecution was desperately trying to cover-up the weaknesses in
its case. In Brophy, the prosecution charged the defendant with two counts
of assault with a deadly weapon, to wit, a pistol. Wilh respect to the first
assault, the prosecution introduced bullet casings to prove the pistol had
been fired at the victims. (/d at pp. 650-651) However, no casings were
introduced to prove the second assault even though the viclim staled he
found the fired bullet at the crime scene. (/bid.) In an effort to expose this
weakness in the prosecution’s case, the defense argued the following to the
jury during closing: “Now, they talk about some bullels — pardon me. Mr.
Shirley, I believe, said down here was where he picked up a bullet
somewhere. He said down here somewhere. Now, where is the bullet? I
fully expected him, after he got that, to come up here with it.” (Jd at p.
651.) In response, to this argument, the prosecution brought a bullet 1o the
rebuttal argument, showed it to the jury, and declared that it was the bullet
fired in the second assault. (Jbid.) As argued by the prosecution in Brophy,
“Now quite a bit has been said about the testimony of Mr. Shirley, who
found the bullets. Where is that bullet? There 1s the bullet {(Showing Lo

jury) Mr. Edwards [appellant’s counsel] knows it as well as I do. That
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bullet’s so flattened ----.” (Ibid.) At this juncture, the defense objected to
the improper argument and the trial court sustained the objection. ([did.)
Finding the misconduct to be of the “grossest sort,” this Court reversed the
defendant’s conviction despite the fact that the trial court mstructed the jury
to disregard the improper argument. (/d. at pp. 651-652 ) Like Brophy, the
prosecution essentially manufactured a new piece of evidence during
closing argument in an effort to win its case at any cost rendering the truth
finding function of the trial completely irrelevant. However, “it is as much
[the prosecution’s] duty to refrain from improper methods calculated to
produce a wrongful conviction as it is to use every legitimate means to
bring about a just one.” (Id. at p. 653.)

The California Supreme Court reiterated the egregiousness of this
type of prosecutorial misconduct in its seminal case People v. Hill (1998)
17 Cal.4™ 800. As emphasized by the High Court, a prosecutor’s reference
to facts not in evidence is clear misconduct “because such statements tend
to make the prosecutor his own witness — offering unsworn testimony not
subject to cross-examination. It has been recognized that such testimony,
although worthless as a matter of law, can be dynamite to the jury because
of the special regard the jury has for the prosecutor, thereby effectively
circumventing the rules of evidence.” (I/d at p. 828 ) Like Johnsor and
Brophy, the California Supreme Coutt, in Hil/, reversed (he defendant’s
convictions where the prosecution relied on facts never introduced into
evidence during closing argument. Specifically, the prosecutor told the jury
that no drugs had been sold at the crime scene since the defendant’s arrest;
that an expert could have testified about the blood on the knife, but the
prosecution had no obligation to introduce such evidence; and that one of
the key defense witnesses was biased because, having the same last name

as the defendant, she must have been ielated to him. (/d at pp 828-829.)

The prosecution also told the jury that the defendant had gone to prison for
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killing, stabbing, and robbing where there was no evidence to support such
an assertion. (Jd. at p. 837.) All of these incidents of prosecutorial
misconduct were deemed to be errors by the California Supreme Court.
(Id. at p. 839.)

In addition to the Fifth Amendment due process viclations
prohibited under Darden and Griffin, appellant was equally denied his
Sixth Amendment right against confrontation because he was unable to
cross examine the prosecution, who decidedly acted as a witness, and
expose the fact that the prosecution's “testimony” was false as there was no
evidence that appellant wrote a note to his lawyer at the preliminary hearing
admitting he raped Sapna in Bangkok. (See generally Pointer v. Texas
(1965) 380 U.S. 400 [recognizing Sixth Amendment right to confront and
cross-examine witnesses applies to the States through the Fourteenth
Amendment]; Miller v. Pate (1967) 416 US. 1 [prosecution's knowing
misrepresentation that a pair of shorts found near the erime scene and
introduced into evidence had blood stains on them when, in fact, the
prosecution knew the stains were from paint constituted reversible error
violating defendant's Tifth and Fourteenth Amendment rights to due
process].)

Like the error in People v. Gaines (1997) 54 Cal.App.4™ 821
reversed on Sixth Amendment Confrontation Clause grounds, error in this
case is undeniable. In Gaines, the victim was physically attacked on the
street by two men who stole his bicycle. {(/d. at pp. 822-823.) The victim
was able to report the crime to the police within five minutes. (/d at p
823.) Heeding the radio broadcast, two separate officers stopped two
different men in two distinct locations riding bikes in the neighborhood.
The victim identified the first male as one of the attackers and identified the
bicycle he was riding as his own, (/bid) The victim identified the second

person (the defendant), with 80% certainty, as the second attacker (/bid.)
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At trial, the defendant in Gaines testified that he was initially riding
his bike home with Ray Hicks on the night of the crime and expected Hicks
to testify to this at his trial. (People v Gaines, supra, 54 Cal.App.4™ at pp.
823-824.) However, Hicks never ended up testifying at the defendant’s
trial. To explain this omission, the prosecution argued during closing
argument that, “Mr. Hicks didn’t testify. That decision was made after the
defendant testified because the defendant slipped and he told some
untruths. And Mr. Hicks was going to testify to the contrary. Mr. Hicks
would have impeached the defendant, and it was the defense that got Mr
Hicks out of here before he could damage them. It was the People that
were trying to find Mr. Hicks at that point.” (/d. at p. 825.) In finding
misconduct, the First District Court of Appeal held “the prosecutor was in
plain effect presenting a condensed version of what he was telling the jury
would have been Mr. Hicks’s testimony, When this tactic is achieved in
the guise of closing argument, the defendant is denied Sixth Amendment
rights of confrontation and cross examination.” (/d al p. 825; see also
People v. Hall (2000) 82 Cal.App.4™ 813, 817-818; People v Bolton (1979)
23 Cal.3d 208.)

The misconduct in this case was much more egregious than that in
Gaines because, unlike Gaines, the “testimony” fabricated by the
prosecution involved the defendant, rather than a third parly defense
witness, and involved a fabrication of a full admission by the defendant of a
rape in a rape case. Therefore, like Gaines, the prosecution’s remarks were
an undeniable “head-on assault at the defense” rnade with the unmistakable
intention of trying to convince the jury the defense was lying. (/d. at p.
826.)

In addition to violating appellant's due process rights under Griffin
and Darden and his Sixth Amendment vight to cross examinalion unde

Pointer and Pate, the prosecution's remarks also violated appeilant's Sixth
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Amendment right to counsel by violating the Attorney Client privilege and
his Fifth Amendment due process rights by casting aspersions on the
defense. That is, the prosecution did not simply produce a bullel during
closing argument that was not otherwise part of the evidence, like Brophy,
nor did it simply put words into the mouth of a testifying or non-testifying
witness, like Gaines, Hill, and Johnson. Instead, the prosecution's remarks
infringed upon almost every One of the defendant's fundamental
constitutional rights bearing on a {air trial. [n this regard, appellant's Fifth
Amendment right to remain silent was implicated because the prosecution
fabricated statements made by appellant rather than simply atiributing
fabricated statements to a third party witness.  Moreover, further
exacerbating the error, the fabricated statements the prosecution atiributed
to the appellant were not simply alleged statements made out of court, but,
rather, they were statements appellant allegedly made to his attorney during
a critical stage of the proceedings, the preliminary hearing, which were
clearly protected by the Attorney/Client privilege and lhe Sixth
Amendment.

Finally, by implicating defense counsel in a scheme to essentially
defraud the jury of the truth, as according to the prosccution's remarks
defense counsel must have known his client was guilty, the prosecution
further denied appellant due process. The California Supreme Court has
made it very clear that the prosecution cannot “attack the integrity of
defense counsel, or casts aspersions on defense counsel " (People v Hill
supra, 17 Cal4th at p 832) As stated in People v Belton (2009) 168
Cal.App.4th 432, 441, "It is generally improper for the prosecutor to accuse
defense counsel of fabricating a defense or to imply that counsel is fiee to
deceive the jury.” (See also People v. Bain (1971) 5 Cal.3d 839, 847 ["the
unsupported implication by the prosecution that defense counsel fabricated

a defense constitutes misconduct"]) In turn, all of these fundamental
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constitutional violations worked together to lessen the prosecution's duty to
prove its case beyond a reasonable doubt. Therefore, the prosecution's
improper remarks were especially egregious insofar as they implicated
almost every right protected by the Bill of Rights. As noted by the United
States Supreme Court, "When specific guarantees of the Bill of Rights are
involved, this Court has taken special care t¢ assure that prosecutorial
conduct in no way impermissibly infringes them." (Donnelly v
DeChristoforo (1974) 416 U.S. 637, 643.)

[n sum, the prosecution's fabrication of a handwrilten note from
Ajay to his lawyer written during the preliminary hearing allegedly
indicating that Ajay had admitted raping Sapna in Bangkok fundamentally
infected the fairness of the trial constituting federal constitutional error.
Not only did the fabrication, made during closing arguments, implicate
almost every right protected by the Bill of Rights, it concerned a fabricated
admission to a rape in a rape case and, therefore, went to the heart of the
case. Given the sheer deceptiveness of this misconduct, the remarks also
constituted state law error.

B. The Prosecution's Misconduct Warrants Reversal Under a
State and Federal Standard of Prejudice.

Where the prosecution’s misconduct renders a trial fundamentally
unfair under Darden and/or Griffin, due process requires reversal where,
under Chapman v California (1967) 386 U.S. 18, the error is not harmless
beyond a reasonable doubt. (United States v. Hasting (1983) 461 U.S. 499,
510.) However, if prosecutorial misconduct only rises to the level of state
law error by use of deceptive and reprehensible methods that may not
render a trial fundamentally unfair, reversal is required where “it is
reasonably probable that a result more favorable to the defendant would

have been reached without the misconduct.” (FPeople v Martinez, supra, 47

Cal.4™ at p. 955.) More specifically, when a state claim of misconduct is
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based on the prosecution’s comments made directly to the jury, reversal is
required where “there is a reasomable likelihood that the jury construed or
applied any of the complained-of remarks in an objectionable fashion”
(People v. Friend (2009) 47 Cal.4" 1,29.)

Here, there can be 1o doubt that the prosecution's comments
prejudiced appellant according to both state and federal standards of
prejudice. The improper comment made by the prosecution during closing
arguments attributed an admission of rape to Ajay 1n a rape case. While
Ajay was accused of raping Sapna two to three times a week over a five
year period, there was no physical evidence of the rapes nor witnesses (0
these alleged rapes. Therefore, an admission of one rape would lead the
jury to believe Sapna's testimony over the defense thereby condemning
Ajay for all the rapes alleged by Sapna. The power and weight of the
prosecution's comments to the jury cannot be understated.

As recognized by the United States Supreme Court over fifly years
ago, the jury heavily relies on representations by the prosecution because
the prosecution does not represert “an ordinary party to a controversy, but a
sovereignty whose obligation to govern impartially is as compelling as its
obligation to govern at all; and whose interest, therefore, in a criminal
prosecution is not that it shall win a case, but that justice shall be done.”
(Berger v United States (1935) 295 U.S. 78, 88.) Therefore, for justice to
prevail, a prosecutor “may strike hard blows, [but] he is not at liberty to
strike foul ones.” (Jbid) Given this unique role of the prosecutor,
“improper suggestions, insinuations, and, especially, assertions of personal
knowledge are apt to carry such weighl against the accused when they
should properly carry none.” (/bid.) This is especially true in rape cases
where the case often comes down to the word of the detendant against the
word of the alleged victim  As noted in Johnson, “In most sex offense

cases the alleged perpetrator and the alleged victim are the sole or principal
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witnesses and in such cases there is grave danger that prosecutorial
misconduct may tip the scales of justice.” (People v Joknson, suptd, 121
Cal.App.3d at p. 105.)

Similarly, the California Supreme Coutt has emphasized that
«Statements of supposed facts not in evidence ... arc d highly prejudicial
form of misconduct, and a frequent basis for reversal.”  (People v. Hill,
supra, 17 Cal.4" at p. 828.) Here, the misconducl was even more
prejudicial than most cases involving a misstatement of fact during closing
argument because there was no way for the jury to verify whether the
prosecution's comments were accurate by asking for a read back of the
targeted testimony or evidence. Therefore, unlike a more typical
prosecutorial misconduct case involving the misstatement of facts, the jury
had absolutely no reason. to doubt the fabricated evidence presented by the
prosecution In fact, since the t1ial court overruled the defense objection,
the prosecutorial misconduct was sanctioned by the authority of the lrial
court. As recognized by the United States Supreme Court in Griffin, "the
prosecutor's comment and the cowt's acquiescence are the equivalent of an
offer of evidence and its acceptance." (Griffin v California, supra, 380
U.S.atp. 613.)

Given the severe weaknesses in the prosecution's case, it cannot be
said that the prosccution’s comments were harmless beyond a reasonable
doubt especially where the prosecution fabricated an admission of rapc and
presented it during closing argument so that Ajay could not refute it. Given
the highly incriminating and inflammatory nature of these comments, there
is a reasonable likelihood that the jury construed or applied these deceptive
and reprehensible tactics, sanctioned by the trial court, in an objectionable

fashion. For these reasons, this Court must reverse appellant's convictions

and grant him a new frial.
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IX. APPELLANT’S CONSTITUTIONAL RIGHT TO A
MEANINGFUL APPEAL WAS DENIED WHERE THE
TRIAL COURT REFUSED TO HOLD AN EVIDENTIARY
HEARING TO RESOLVE MATERIAL UNSETTLED

PORTIONS OF THE RECORD

A. Introduction

On or about October 7, 2010, the trial court granted appellant’s

application to settle the record which included, but was not limited to,
settlement on whether the jury received the video-taped police interview
between Sapna and Detective Hermann, Exhibit 36B, in response to the
first jury note; and whether there was a missing jury note from Junc 24,
2009. (ACT (2/17/2012) 1, 3) During the course of settlement, the

prosecution identified an additional omission in the record: whether the
jury received the evidence cdmitted during the first morning of
deliberations resulting from a re-opening of the case, (ACT (9/30/11) 49-
52.)

In an effort to settle these omissions in the record, the trial court held
4 meet and confer with the prosecution and defense counse! present; a
hearing was held to interview court clerl Marcelena Leon; the defense
presented declarations and hearsay declarations from eight jurors and the
bailiff, and the prosecution presented one declaration from a juror. The
facts from the judge, lawyers, clerk, bailiff, and juiors presented some
significant inconsistencies. To resolve these inconsistencies and settle the
record in accordance with appellant’s federal constitutional right to a
meaningful appeal secured by the right to a sufficient record on appeal, the
defense requested an evidentiary hearing. An evidentiary hearing would
both resolve the inconsistencies in the emerging record and allow the
defense 1o subpoena those persons, primarily jurors, who ¢ilher could not

be located or were unwilling to be interviewed voluntarily.
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On September 30, 2011, the trial court denied the defense motion for
an evidentiary hearing finding it unnecessary because, based on a reading
of the facts “in the light most favorable to the defense,” the [acts showed
that the jury received Exhibit 36 and there was 00 missing jury note from
Jupe 24, 2009. (ART (1/31/2012) 41, 47) It also ruled that whether the
jury received the second batch of newly admitied evidence after the first
morning of jury deliberations was an “unsettleable” issue.  (ART
(1/31/2012) 51-52)

B. Standard of Review

Whether the trial court erred by denying the delense’s request for an
evidentiary hearing during settlement proceedings and whether, the facts
viewed in the light most favorable to the defense, supported the certified
settled statement are issues of pure law and, thus, requite de novo TeView,
(People v. Cromer (2001) 24 Cal.4th 889, 894, n. 1; People v. Lawler
(1973) 9 Cal.3d 156, 160; People v. Teroganesian (1995) 31 Cal.App.4th
1534.)

C. The Trial Court Erred By Denying Appellant An Lvidentiary
Hearing  During _ Settlement  Proceedings Implicating
Appellant’s Constitutional Right To A Meaningful Appeal
and A Sufficient Record on Appeal.

In Draper v Washington (1963) 372 U.S. 487, 499, the United
States Supreme Court held that, where a state provides for appellate review,
equal protection considerations demand a sufficient record of completeness
in order to guarantee a proper consideration of a defendant’s claims on
appeal. (See also, Williams v. Oklahoma (1969) 395 U.S. 458, 458-459)
Whether an incomplete record denics a state appellant due process depends
on the evaluation of two criteria: (1) the value of the transcript to the
defendant in connection with the appeal or trial for which it is sought; and
(2) the availability of alternative devices that would fulfill the same

functions as a transcript,  (See, Britt v. North Carolina (1974) 404 U.S.
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226,227 & n2, 92 S.Ct. 431 (1971); Mardera v. Risely (9th Cir. 1989) 885
F.2d 646, 648.)

In the case at bar, the record on appeal was missing several jury
notes and responses - most of which occurred during jury deliberations.
Therefore, the subject and contents of the missing record meets the first
criteria as jury notes, especially substantive notes submitted during jury
deliberations, are an undeniable value to the appeal.

In Mayer v. Chicago (1971) 404 U.S. 189, 195, 92 S.Ct. 410, 415,
the United States Supreme Court discussed suilable alternatives to a
verbatim transcript. Specifically, the High Court noted,

Alternative methods of reporting trial proceedings are
permissible if they place before the appellate court an
equivalent report of the events at trial from which the
appellant’s contentions arise. A statement of facts agreed to
by both sides, a full narrative statement! based perhaps on the
trial judge’s minutes taken during trial or on the court
reporter’s untranscribed notes, oI a bystander’s bill of
exceptions might all be adequate substitutes, equally as good
as a (ranscript.

(Ibid.)

Consistent with Supreme Court precedent, California law equally
acknowledges that a record of sufficient completeness does not
automatically translate into a complete verbatim transcript. (People v. Scolt
(1972) 23 Cal.App.3d 80, 85.) Rather, it is incumbent upon the appellant to
attempt to reconstruct the missing parts of the record before his or her
federal due process Tights are implicated. (People v Malabag (1997) 51
Cal.App.4th 1419, 1422-1423.)

In People v Malabag, the California Court of Appeal [ound that the
appellant waived his state and federal due process right to a sufficient

record on appeal because he failed to pursue settlement proceedings after
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his attempts to augment the record failed (People v Malabag, supra, 51
Cal. App.4th at p. 1425.) As held by the court in Malabag,

Having failed to obtain a more complete record ot 10 explain
any inability to do so, defendant must rely on the record at
hand which is, in fact, sufficient to support the order from
which the appeal is taken. To hold otherwise would be to
allow an appeliant to reply upon gaps in a record of his own
devising.

(Id atp. 1425)
Similarly, in People v. Jones, the California Court of Appeal held that,

Where other methods of recomstructing the record are
available, the defendant must proceed with those alternatives
in order to obtain review. It must be shown that it is
inpossible to secure an adequate substitute for the missing
transcript testimony and that there are substantial issues
requiring the transctipt.

(People v Jones (1981) 125 Cal. App.3d 298, 300.)

The purpose of a settied statement is to provide the appellate cowt
with a record of trial court proceedings for which there is no formal
contemporary record. (People v. Anderson (2006) 141 Cal.App.4th 430,
440.) In this regard,

the settlement is used for filing in ‘gaps in the
appellate record.” [Citation.] Consistent with this limited
purpose, the settled siatement is ‘intended to ensure that the
record transmitted to the reviewing courl preserves and
conforms to the proceedings actually undertaken in the trial
court,” not to ‘allow parties to create proceedings, make
records, or litigate issues which they neglected to pursue
earlier * [Citations. |

(Ibid.) Nevertheless, as noted by the California Supreme Court, there is

“scant decisional authority construing settlement procedures.” (Marks v

Superior Court (2002) 27 Cal.4th 176, 195.)
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People v. Hardy (1989) 1989 Cal LEXIS 1363 expressly authorizes
the trial coutt to hold an evidentiary hearing io settle the record on appeal.
In addition to Hardy, the Evidence Code also provides for such authority 1n
similar post-verdict proceedings. (See Evid. Code §§ 704, 1150.)

In People v Garcia (2005) 36 Cal 4™ 777, 794-796, a record
settlement case, defense counsel submitted a declaration from his
investigator concerning the statement(s of several jurors regarding potential
misconducl. “The Court of Appeal majority held that the declaration of the
defense investigator relied upon by defendant in support of this point was
inadmissible hearsay that could not be used to impeach the jury verdicl.”
(Id. at p. 796.) On review, however, the California Supreme Court relied
on the information contained in the “hearsay cleclaration” concerning
improper experimentation and segregated deliberations at the crime scene
re-visited during deliberations and reversed the Court of Appeal’s opinion,
(Id. al p. 796, 807-808.) Although the California Supreme Courl reversed
the Court of Appeal decision, it never overtly discussed whether an
investigator’s hearsay declaralion is competenl evidence lo settle the
record. (I/bid) Given the uncerlainly regarding the competency of a
hearsay declaration to resolve record settlement issues, it is critical to hold
an evidentiary hearing to perfect an appellant’s right to a meaningful
appcal.

However, where Evidence Code section 1150 is invoked by defensc
counsel, California law consistently permits defendants to rely on jury
affidavits and declarations to prove jury misconduct to impeach a verdict.
(See In re Hamilton (1999) 20 Cal 4th 273, 280 (a juror is competent to
testify or furnish a declaration about any overt event or circuimstance open
to corroboration by sight, hearing, or the other senses); People v Yomaska
(1997) 55 Cal.App.4th 905, 907 (“Juror affidavits may be used to impeach

a verdict if they refer to objectively ascertainable statements, conduct,
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conditions, or events, bul not subjective reasoning processes of jurors .. .7}
People v. Duran (1996) 5¢ Cal. App.4th 103, 112 (“Declarations of jurors
may be used to show that a juror concealed bias or other disqualifications
by providing false answers during voir dire™); and People v. Hord (1993)
15 Cal.App.4th 711, 719 (“Juror affidavits may be used to prove that one or
more of the jurors concealed his bias or prejudice on voir dire. Affidavits
can be used when the bias was revealed by false answers on voir dire).)
The use of affidavits and declarations, however, does not exciude the use of
testimony. Where jury misconduct is raised on collateral review it is
common to hold an evidentiary hearing requiring the testimony of jurors
(See In re Hamilton, supra, 20 Cal.4th at p. 284-285.)

In general, California law affords trial courts great latitude and
authority to settle the record. “The rules confer full power over such a
record in the trial judge. As long as the trial judge does not act in an
arbitrary fashion he has full and complete power over such a record.”
(Marks v. Superior Cowrt, supra, 27 Cal4™ at p. 196.) The California
Supreme Court has repeatedly emphasized that the trial court must “resort

1o all available aids, including the judge’s own memory and those of the

participants” before it can determine the record is not amenable to
setflement. (Ibid., (emphasis added); see also, People v. Gzikowski (1982)
32 Cal3d 580, 585, n. 2.) In Gzikowski, the California Supreme Court
stated that:

When a settled statement of unreported matters is requested,
the memories and notes of the participants are the only
sources from which it can be derived. Therefors, counscl
may fairly be required to draw on those sowces (o
demonstrate how a particular unreported matter may be useful
on appeal,

(People v. Gzikowski, supra, 32 Cal.3d at p. 385, n 2.) Consistent with
Marks and Gzikowski, the Court of Appeal in Jones found that, “Where
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other methods of reconstructing the record are available, the defendant must
proceed with those alternatives i order to obtain review It must be shown
that it is impossible to secure an adequate substitute for the missing
transcript testimony and that ihere are substantial issues requirng the
transcript. (People v. Jones, suprd, 125 Cal. App.3d atp 300.)

Given the broad power allocated 10 trial courts to settle the record
and the necessity to use ali available methods to reconstruct missing
portions of the record, it was error to deny appellant’s request for an
evidentiary hearing especially where the facts presented by the defense and
prosecution were in conflict and, without subpoena power, the defense had
no power to obtain the ‘nformation necessary to resolve the omissions in
the record. That is, the critical issues requiring settlement mnvolved jury
notes and the receipt of select admitted evidence. However, jurors, by law,
are given the “absolute right” not to discuss the case with any interested
party. (Code Civ. Proc., § 206.) Therefore, it was necessary to subpoena
the jurors and the bailiff, at a minimum, to resolve the omissions mn the
record. Consequently, the failure to hold an evidentiary hearing violaled
appellant’s Tifth and Fourteenth Amendment rights to due process and
equal protection which, in turn, secure his federal constitutional right to a
sufficient record on appeal and a meaningful right to appeal

D. Viewed in the Light Most Favorable to the Defensc, the
Record Omitted an Unanswered Ju ote Submitted on
June 24. 2009 Requesting Guidance on Whether it Was
Proper to View Testimony from One of apna’s Friends as
the Truth.

The minute order for June 24, 2009 indicates:

The Court was in receipt of (1) question from the jury.
Court asked the clerk to call counsel and read them the
question, verbatim The Court then contacted both
counsel by conference call.
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The Court to send a written response to the jury
in the morning, as the jury has left for the day to
return tomorrow at 9:00 am to resure
deliberations.

(12 CT 3272)

The minute order for fune 25, 2009 coniirms that a written response
to the June 24, 2009 jury note was provided to the jury: “Court has sent in
a written tesponse to queslion submitted by the jury late yesterday.” {12
CT 3274) There is no jury note in the clerk’s transcript for June 24, 2009
Or any response.

Pursuant to the settlement investigation, Juror No. 1 recalled that the
jury submitted a note during deliberations regarding the testimony of one of
the victim’s friends. Specifically, whether the jury could take the lestimony
for the truth, (1 ACT (2/17/2012) 237) [here is no jury note in the record
concerning the testimony ol onc of the viclim’s friends. Jwror No. 1
reviewed the jury notes in the record (12 CT 3258-3259, 3264, 3270, 3372,
ACT (5/14/2010) 13) and stated, in a declaration signed under penalty of
perjury, that he did not see that note among that group ol jury notes

submitied during deliberations.® (ACT (2/17/2012) 257)

6 During the Meet and Confer, Tracee Grimes (the clerk) found three
additional jury notes subrmitted during deliberations and file stamped June
25, 2009. None of these jury notes were included in the record on appeal
despite several augment requests for missing jury notes. (ART (12/6/2010)
2, 3, 4, 71-75) The thtee additional jury notes concerned questions about
reaching a verdict and/or being deadlocked. Nonc of the additional jury
notes concerned a question about the testimony of one of Sapna’s friends

It is equally clear from the record Lhat the undated note submitted by Juror
No 12 (ACT {5/14/2010) 13) could not have been submitted on Junc 24,
2009 because the reporter’s transcript unequivocally shows it was
submitted on June 11, 2009 before deliberations. {19 RT 5101-5104) As
indicated by the reporter’s transcript, this Court read the note word [or
word on the record and verbally responded to it on the record. (19 RT
5104-5105) Therefore, this undated note (ACT (5/14/2010) 13) could nol
be the omitted jury note from June 24, 2009,
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Given this unmistakable omission in the record and Juror No 1's
specific recollection about an unanswered jury note in the record, the trial
court clearly erred in finding that, as viewed in the light most favorable to

the defense, there was no omitted note from the record.

E. Viewed in the Light Most Favorable to the Defense the
Record Shows That The Jury Never Received Exhibit 36B
_ e Video-Taped Police Interview DBetween Sapna and
Detective Hermann, In Response To Its First Jury Note.

1. Exhibit 368 Was Missing From The Evidence Provided
To The Jury.

Juror No 2, the foreman of the jury, submitted the first jury note on
June 11, 2009 which read: “We would like to watch Del Hermann
interview with Sapna. #2. (12 CT 3258) In an interview with Juror No
2, he clarified that the note was intended to be a request for Exhibit 368

(Juror No. 2] did 1emember submitting a jury
note regarding the video-taped  interview
between Sapna and Detective IHermann [Juror
No. 2] said that, when he waiched the video-
taped interview during trial, he found 1t
somewhat difficult to believe Sapna. 5o, he
wanted to see it again during deliberations. To
ihe best of his recollection, the jury was never
given the video-taped inlerview to watch during
deliberations.

(1 ACT (2/17/2012) 240)

The prosecution agreed that the first jury note, submitted on June 11,
2009 (12 CT 3258), reflected a request for Exhibit 368B: the video-taped
interview between Detective Hermann and Sapna (1 ACT (2/17/2012)
152, 155) It argued, however, that the juy received the requested piece of
evidence once the bailiff brought the jury all of the evidence in lhe case,
Relying on a declaration from Juror No. 3, the prosecufion surmised:

Juror #2's note was the first note sent by the jury and was
sent before ANY of the evidence was sent to the jury. The



court, therefore, needed to do nothing other than send the

copy of the interview along with ALL THE REST OF TH]_E

EVIDENCE into the jury deliberation room Just as there 1s

no requirement for a special note from the Courtl notating

that ANY OTHER piece of evidence was going to the jury,

there was no special need to note that the copy of the

interview that was requested was being sent to the jury as it

was all sent together AFTER the request about the interview

from Juror # 2.
(1 ACT 2/17/2012)

Both the record and the juror declarations establish, by clear and
convincing evidence, thal the jury did not submit its first note before
receiving all the evidence from the bailiff.  First, confrary to the
prosecution’s position, the clerk’s transcript provided a clear notation as to
when the bailiff delivered evidence to the jury. For exanple, the minute
order from June 11, 2009 cleatly states, “Verdict forms and admitted
exhibits were delivered to the jury room.” (12 CT 3238) According 10 the
minute order, the admitted evidence was delivered to the jury around 10:35
am. (12 CT 3238) The first jury note, however, was not submitted until
after 1:45p.m. (12 CT 3239) There are no other notalions in the June 11,
2009 minute order indicating that the bailiff provided the jury auny other
evidence. {12 CT 3238-3239) Therefore, the jury had “all” of the evidence
when it asked to see Exhibit 36 which, in turn, establishes that Exhibit 368
was missing from the evidence.

In addition, the trial court expressly told the jury there would be a
slight delay in the bailiff getting the evidence to the deliberation room due
to the inexperience of the clerk on duty. As explained to the jury by the trial

court:

It will take us a moment to make sure that the exhibils are
properly logged and organized to be sent in with you You
probably won’t see them until either the end of this morning
or see them this afternoon. Deliberate as best you can



without having the exhibits m front of you, but you will get
them as soon as the clerk has finished logging them._ My
regular clerk who has heen here through the whole trial 1s out

of court today, actually off today, and so it 18 going to take a
little extra time because we have someone who is not quite as
familiar with how we’ve been doing things in here

(19 RT 5158) Therefore, the record clearly shows that the jury would not

nave asked for a piece of evidence, in direct contrast to the trial courl’s

order, before it received all the evidence from the bailiff.

In fact, Juror No. 8 “specifically recalls hat the jury did not ask for
any evidence before the bailiff brought it all in because the jury was told it
was coming. She also recalls the judge instiucting the jury that it would be
provided all the evidence and how to go about everything.” (L ACT
(2/17/2012) 260) Therefore, the request for Exhibit 3683 must have been
made after the jury received all the evidence establishing that it was
missing from the evidence given 10 the jury.

The record also establishes by clear and convincing evidence that the
jury was not asking for equipment t0 view Exhibit 36B. On June 11, 2009,
immediately after the bailiff was sworn to rake charge of the jury, the tiial
court asked the bailiff, “Which jury room aré¢ you going to use?” (19 RT
5155) In response, the bailiff indicated, “Department 3, your Honor,” (19
RT 5155) Departiment 5 houses a television set containing a VCR/DVD
player, therefore, the jury could not have bcen asking for equipment to view
Exhibit 368 since it already had access to such equipment
During trial, the prosecution informed the court of this fact explaining: *I

know Lhe Court has down in Deparlment 5 a TV with a DVD/VCR

player. If the jury wishes to view that, they don’t have to have a

laptop computer to do so. [ just wanl to let the Court know and

counsel, in case there’s any 1ssues ' (18 RT 4837) The bailifT also

confirmed this fact in his conversations with counsel’s investigalor,
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Anthony H. Gane. According to Mr. Gane, “Mr. Schmidt was
certain the jury deliberaiion room had the equipment nccessary to
watch a DVD or VHS. The DVD/VHS equipment was in the room
where the jury deliberated and remained there until they completed
their deliberations.” (1 ACT (2/17/2012) 269) Simuilarly, Juror No

5 specifically remembered there was a television set in the

deliberation room because it was an obstacle in the way We

shoved it into a corner to get it out of the way.” (1 ACT (2/17/2012)

250) Therefore, the record and the settlement investigation clearly

establish that the first jury note, submitted on June 11, 2009, was not

a requeslt for equipment, but rather, a request for Exhibit 36B

Consequently, Exhibit 36B was missing from the set of evidcnce the

bailiff initially provided to the jury and this fact should be reflected

in the certified settled statement
2. The Jary Was Never Given Exhibit 36B Pursuant To Its
Request In The First Jury Note Submitted To The Trial
Court.

While the record shows the trial court decided to grant (he july’s
request to obtain Exhibit 368 (12 CT 3239), the record equally establishes
that the jury was never given Exhibit 368 m accordance with the trial
court’s ruling. Therefore, while the law may presume that a court acts 1n
accordance with its duty, this presumption is rebuttable and has been
rebutted in this case. (See People v Garris (1953) 120 Cal. App.2d 617,
618 (“In the absence of a showing in the record to the contrary an appellate
court will indulge all reasonable presumptions in favor of the judgment and
rulings of the trial court, and will presume that the proceedings were
regular and free from error.””) Consequently, the minute order’s indication
that the trial court granted the jury’s request does not end the inquity
Given the plethora of evidence establishing that the jury never received

Exhibit 368, this issue remained ripe for settlement.
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The clerks’ transcript established that, on June 11, 2009, the bailiff
delivered the evidence to the jury on on¢ occasion at approximately 10:35
am. (12 CT 3238) This delivery took place before the defense re-opened
the case to admit a plethora of other exhibits into evidence. Thereatler, the
jury asked for Exhibit 36B establishing that Exhibil 36B was missing from
the evidence which had been delivered to the jury. Thc trial court
acknowledged that only the bailift would deliver evidence to the jury. At
the May 27, 2011 hearing, the trial court explained, “The bailiff either
comes into the courtroom, gets it {the evidence] from the clerk, or the cletk
walks it to the bailiff and hands it over, or 1 take il from the clerk and walk
it to the bailiff because the clerk is doing something at that poinl so
important that I need to let her continue doing it.” (ART (1/31/2012) 27)

The bailiff, Depuly Derek Schmidt, was certain he never delivered a
DVD, VHS tape, or CD disc lo the jury during deliberations after he
initially brought the jury all the admitted cvidence (1 ACT (2/17/2012)
269) Therefore, in the light most favorable to the defense and by clear and
convincing evidence the facts establish that the jury was never provided
[ixhibit 3613 per its requcest.

With the exception of Juror No 3, who erroneously recalled that the
first jury note was submitted against court orders (before the bailiff
delivered the evidence), alk other jurors who spoke to the defense indicated
either that they never watched Exhibit 36B during deliberations and/or that
there were no DVDs, CD-roms, or VHS tapes in the evidence ®® (1 ACT

66 Note that the bailiff, Deputy Derek Schmuidt, recalls that there were

approximately two to five compact discs in the box of evidence he initially
brought to the jury. (1 ACT (2/17/2012) 268-269)) However, Deputy
Schmidt stated that “he didn’t examine them so he did not know if they
contained audio, photos, or video” and “did not specifically recall seeing a
DVD among the evidence he brought in, but he could not say there was nol
a DVD as he did not look at everything closely.” (I ACT (2/17/2012) 269)

Since the pornography exhibits and family videos weis also on DVD/CD-
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(2/17/2012) 236-241, 247-252, 256-261) These declarations, therefore,
corroborate the fact that the bailiff never provided the jury with Exhibit
36B - not with the original batch of all evidence nor, subsequently, pursuant

to the jury’s request.

During the November 19, 2010 Meet and Confer and the May 27,
2011 hearing to interview clerk Marcelina Leon, the trial court maintained
that the omission of any documentation showing that the jury received whal
it requested (and what the court granted) 13 immaterial because “logistical”
matters, like giving the jury an admitied piece of evidence it requested, are
not regularly recorded in writing in the clerk’s transcript.  (ART
(1/31/2012) 21-22, 29; ACT (12/6/2010) 27). For example, the trial court
explained,

Logistical requests from the jury such as, can we have a play-
wack device, or can we have witness Smith’s testimony read
to us, or we know you said we have to deliberate till 4:30, can
we leave at 4:15, somebody has softball this afternoon with
their kids? I don’t bother typing up an answer to those.

(ART (1/31/2012) 21)
Similarly, the trial court explained at the Meet and Confer:

Yeah, we don’t send in an answer. We just say, okay, here’s
the equipment, watch the video. [] So, that’s — your settled
statement on appeal is [} we gave them what they asked for.
We do not call them into the courtroom and then give them
further instruction. We do not send in a wrilten instruction
that says you asked us for a videotape; you may have noticed
the bailiff just walked in with a big piece of equipment. We
just send in the big piece of equipment.

(ACT (12/06/2010) 27)

roms, the jury’s first note still conclusively shows that Exhibit 36B was
missing from the evidence.



However, the record on appeal squarely contradicts this assessment
First and foremost, the clerk’s transcript clearly states that “written answers

will go to jurors.” (12 CT 3239) This clear directive docs not provide for
logistical exceptions [n addition, this Court explained its policy to the jury

before deliberations:

I’ll answer your questions either by returning something to
you in writing or it will be back here in the courtroom and
yow’fl be brought in, and I’ll give you oral instructions.
Either way, whether it is back here in the courtroom and ]
answer your question orally or you arc in the jury room and |
send in a written response, you are to take that as further jury
instructions just like the ones I've been reading to your now.

(19 RT 5148) Consistent with the trial court’s policy articulated at trial,
the record reflects that all answers weie provided to the jury in writing and
documented in writing in corresponding minute orders. For example, with
respect to the other jury request for evidence, the lrial court provided an
independent written answer 1o the jury and a separate written notation was
made in the corresponding minute order. Specifically, the jury submitted a
note asking, ‘“May we please [have] 12 copies of the pretext call

translation/transeript.” (12 CT 3264) In response, the trial court typed up

the following written response and gave it to the jury:

Question 2: “May we please [sic] 12 copies of
the pretext call translation/transeript?”

Answer: Yes. Please 1eturn Exhibits 11 C, 11D
and 799 to the bailiff for copying

June 12, 2009 /s/ Timothy Fall

(12 CT 3264)
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The corresponding minute order documented the event in writing
noting, “Court answers the jury in writing, granting their request and
providing them with 12 copies of exhibits 11C, 11D, and 799.” (12 CT
3261)

No such answer or minute order entry exists to indicate that the jury
was given Exhibit 36B per its request. This omission and the declarations
provided by counsel show by clear and convincing evidence,
independently, and as viewed in the light most favorable to the defense,
that the jury did not receive Exhibit 36B despite its request and despite the
trial court’s decision to granl the jury’s request.

F. The Record Was “Unsettleable” With Respect To Whether
The Jury Was Given Newly Admitted Evidence After Jury
Deliberations Started.

The jury started deliberating on June 11, 2009 at 10:35 am. (12 CY
3238) Several hours later, the {rial court re-opened the case at the defense
request. (12 CT 3240) At this hearing, approximately 50 exhibits were
admitted into evidence. (12 CT 3239) Nothing in the record shows that the
jury was provided this additional evidence and the bailiff indicaled in a
post-verdict interview that he never provided the jury with a second batch
of evidence incident to this hearing. (12 CT 3239; 1 ACT (2/17/2012) 269-
270)

At the settlement hearing held on September 30, 2011, the trial court
ruled this omission in the record was “unsettieable.” {ART (1/31/2012) 51-
52) Similarly, the certified settled statement provides, “Nothing in the
record indicates whether the bailiff actually followed the court’s order to
deliver any part of the admitted evidence to the juy.” (2 ACT (2/17/12)
308)  This unresolved omission in the record violated appellant’s
constitutional right to a meaningful appeal and a sufficient record on appeal
as protected by the Fifth and Fourteenth Amendment rights to due process

and equal protection
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G. These Errors Prejudiced Appellant Warranting Reversal.

The trial court’s failure to hold an evidentiary hearing to seitle the
record on appeal and to certify the seitled statement in contrast to the facts
obtained in the settlement investigation denied appellant his right to a
meaningful appeal and a sufficient record on appeal as guaranteed by the
Fifth and Fourteenth Amendment rights to equal protection and due
process Therefore, as a federal constifutional issue reversal is required
unless the State can show the crrors wWere harmless beyond a reasonable
doubt, (Chapman v. California, supra, 386 U.S. at p 24 ) As a staie law
error, reversal is required if it can be shown there is a reasonable
probability that the omissions in the record would provide a basis for
reversal on appeal. (People v Walson, supra, 46 Cal.2d atp 836.)

[t is hard to construe any jury nole issuc as being harmless since
jury notes indicate what is significant to jurors during deliberations. Here,
a missing jury note about testimony from one of Sapna’s friends had to
have been significant as the trial court instructed the jury that much of the
teslimony could not be viewed for the truth, but only for state of nund
evidence. [t seems highly probable that any testimony from Sapna’s fiicnd
would have been used to evaluate her credibility as a witness and,
therefore, was critical to the case. Simularly, the omission of Exhibit 3613
from the evidence was of critical imporlance as demonstrated by the
defense’s closing which repeatedly implored the jury to view Exhibit 3613
to highlight the inconsistencies and lies in Sapna’s testimony (18 RT
5022, 5027, 5029, 5030, 5032) Finally, the fact that it is unclear whether
the jury ever received approximately 50 admitted exhibits during
deliberations in a very close case cannot be deemed harmless beyond a
reasonable doubt For (hese reasons, reversal and a new tiial are required
as the omissions in the record denied appellant his fundamental right to a

meaningful appeal.



X. DUE PROCES DEMANDS THAT  APPELLANT'S
CONVICTIONS BE REVERSED AND HE BE GRANTED A
NEW TRIAL BASED ON THE CUMULATIVE EFFECT OF
ALL THE ERRORS IN HIS CASE.

The Supreme Court has clearly established that the combined effect
of multiple (rial court errors violates due process where it renders the
resulting criminal trial fundamentally unfair (Chambers v. Mississippi
(1973) 410 U.S. 284, 298, 302-303 [combined effect of individual errors
"denied [Chambers} a trial in accord with iraditional and fundamental
standards of due process” and "deprived Chambers of a fair trial"].) The
cumulative effect of multiple etrors can violate due process cven where no
single error rises to the lcvel of a constitutional violation or would
independently warrant reversal. (/d at p. 290, n 3; see also Montana v
Egelhoff (1996) 518 U.S. 37, 53 [staling that Chambers held that
"erroneous evidentiary rulings can, in combination, rise to the level of a
[federal] due process violation"); Taylor v Kentucky (1978) 436 U.S. 478,
487 n. 15 ["[Tlhe cumulative ellect of the potentially damaging
circumstances of this case violated the due process guarantee of
fundamental fairness.."].) Moreover, where there are a combination of
both federal constitutional and state law errors in a frial, they are
cumulatively viewed using the Chapman standard of prejudice. (Cooper v.
Sowders (6th Cir. 1988) 837 F.2d 284, 285-288; Menzies v. Procunier (5th
Cir. 1984) 743 F.2d 281, 288-289; Lincoln v. Sunn (Oth Cir. 1987) 807 F.2d
805, 814, n. 6.)

It is hard to imagine a case more ripe for teversal based on
cumulative error. Although each claim justifies reversal independently, the
cumulative impact to the collective errors cannot be ignored. The face of
the trial would have been dramatically different: the jury would have

understood why Sapna had a motive to falsely accuse Ajay as, at the time
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she went to the police, she feared that Ajay and Peggy were planning to
reverse her adoption and have her deported back to Nepal due to a complete
breakdown in the family relationship; the jury would have never heard
incompetent evidence attributing two admissions of rape to Ajay that had
absolutely no foundation -- one based on biased "expert” testimony [tom
Sapna and the second fabricated by the prosccution during «closing
argument; the jury would not have been unfairly inflamed and confused by
the overwhelming amount of pornography evidence introduced by the
prosecution in an attempt o mischaracterize Ajay as a sexual deviant - this
was especially true of the Kaaza child pornography evidence which was
unknowingly downloaded onto Ajay's laptop as a result of innocent
searches for music; the jury would have been able to allrmatively rule out
Ajay as the person interested in child pornography as the e-mail proving he
was at work when child pornography was being viewed at the Dev home
would have been introduced as evidence at the trial, and the jury would
have been able to view the video-taped police interview between Sapna and
Detective Hermann, Exhibil 363, during deliberations as umplored by
defense counsel during closing argumenis to highlight the inconsistencies
and lies in Sapna's lestimony.

In sum, absent these errors, the jury would have decided Ajay's falc
based almost entirely on Sapna's inconsistent and implausible testimony.
Ajay deserved to have that trial. Instead, Tus convictions and 378 year
sentence were based on an egregiously compromised trial which
completely failed to perform its truth seeking function. Even with the
admission of highly prejudicial incompctent evidence and the cxclusion ol
extremely exculpatory evidence, the case was a close one  Thercfore, it is
impossible to find that the cumulative errors could have been harmless

beyond a rcasonable doubt. (Chapmarn v, California, supra, 386 U.S. at p.

24) TFor this reason, the cumulative Crrors in appellant's case wartant
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reversal of his convictions and a new trial
CONCLUSION
For the foregoing reasons, Appellant respectfully asks thi

reverse his convictions and grant him a new trial.
DATE: August \,2012 Respectfully submitted,
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